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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
____________________________________ 
TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 

 
PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION FOR 

LEAVE TO FILE AN AMENDED VERIFIED COMPLAINT 
 

Introduction 

Pursuant to Fed. R. Civ. P. 16(b)(4), Plaintiff, the Town of Wolfeboro (“Wolfeboro”) 

hereby submits this memorandum of law in support of its motion for leave to file an Amended 

Verified Complaint (“Amended Complaint”).  Wolfeboro’s Amended Complaint includes 

additional factual allegations concerning Defendant, Wright Pierce’s (“WP”) fraudulent, grossly 

negligent, and unfair and deceptive conduct which gives rise to the following new counts: (1) 

violation of New Hampshire’s Consumer Protection Act, RSA 358-A, (2) fraud, (3) fraudulent 

misrepresentation, and (4) gross negligence.   

As further described below, WP’s internal emails produced in response to Wolfeboro’s 

discovery requests during the course of this litigation reveal WP’s scheme to misrepresent and 

falsify the results of its engineering analysis.  The emails reveal that WP had insufficient data to 

adequately perform its engineering analysis and instead of gathering additional data, WP 

conspired to and ultimately falsified the input data in its computer model to conceal problematic 

results from its client, Wolfeboro.   WP engaged in this fraudulent, unfair and deceptive conduct 
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to shield itself from potential liability, to press forward with the construction of the RIB system1 

(which it perceived would provide it with a commercial advantage as the designer of the RIB 

system with the highest loading rate in the United States), and to maintain its ongoing lucrative 

professional engineering services contracts with Wolfeboro.  As part of WP’s scheme, WP’s 

knowingly made false and fraudulent representations to Wolfeboro regarding the results of the 

computer model to induce Wolfeboro to continue with the Project.  Finally, WP knowingly made 

false and fraudulent representations to Wolfeboro to the effect that the RIB Site could be 

repaired after it had failed, and that the RIB Site, once so repaired, could safely dispose of WP’s 

recommended design flow and thus could function as the method by which Wolfeboro could 

satisfy its long term wastewater disposal needs.  At the time of making these representations, WP 

knew that the RIB Site could not dispose of the design flow without sustaining further damage 

and, ultimately, failing.   

The very fabric of this case is altered by the emails revealing WP’s fraudulent scheme 

and the fact that many of WP’s representations regarding the computer model and the Site’s 

capacity were knowingly false and fraudulent.   

As further described below, good cause exists to modify the scheduling order to allow 

Wolfeboro to file an amended complaint because:  

(1) WP produced the documents that provide the factual basis for the new allegations 

approximately 2 months after the deadline to amend the complaint;  

(2) Wolfeboro had no knowledge of the WP’s fraudulent conduct and unfair and 

deceptive business practices until its counsel reviewed WP’s internal emails produced 

in discovery, thereby making it impossible for Wolfeboro to timely bring the new 

                                                 
1 Wolfeboro engaged WP to evaluate disposal options for Wolfeboro’s treated wastewater effluent.  WP 
recommended the construction of a Rapid Infiltration Basin system (“RIB” or “RIB system”).  The design and 
construction of the RIB system is hereinafter referred to as the “Project”).   
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claims prior to the deadline to amend; 

(3) The submission of this motion to the court is timely because it is within four months 

after the Defendant produced over 100,000 documents in January of 2013, prior to the 

close of discovery, and before any depositions have taken place; and 

(4) Wolfeboro has filed an assented-to motion to extend the discovery deadline until 

November 1, 2013, due in part to the voluminous amount of discovery produced and 

necessary in this case.     

Facts and Procedural History 
 

On April 2, 2012, Wolfeboro filed a Complaint alleging, inter alia, that WP was negligent 

in the provision of professional engineering services concerning the development of disposal 

options for Wolfeboro’s treated wastewater effluent and the subsequent design of a “Rapid 

Infiltration Basin” to dispose of that effluent.   

On August 17, 2012, the Court granted the parties’ Proposed Discovery Plan (the 

“Discovery Plan”).  On January 11, 2013, WP’s counsel allowed Wolfeboro’s counsel to inspect 

WPs hard copy documents at its office in Topsham, ME.  The documents included 20 over-sized 

bankers boxes full of project records spanning 10 years.  On January 25, 2013, WP produced a 

hard drive containing nearly 18,000 electronic documents totaling over 34,000 pages.  In sum, 

WP produced over 100,000 pages of documents in January of 2013 for Wolfeboro’s review. 

Upon reviewing these documents, certain internal emails were discovered in which WP 

identified serious and significant problems in its design of the RIB system at the Site.  Namely, 

WP did not have enough data to create an accurate computer model of the Site.  Further, that the 

data inputted into the computer model showed that breakouts would occur when the Site was 

operating at WP’s design capacity.  These internal WP emails reveal frank discussions between 
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WP’s employees indicating that they had insufficient data to run the computer model and that the 

results of the computer model revealed that the RIB system would not perform at the design 

capacity identified and warranted by WP.  The internal WP emails further indicate that instead of 

gathering more data for their analysis, WP misrepresented the results to Wolfeboro and altered 

the input data in the computer model to eliminate problematic results.  Upon information and 

belief, WP engaged in this course of conduct to hide deficiencies in WP’s analysis, shield WP 

from liability, continue the design process so that WP could benefit commercially by having 

designed the RIB system with the highest loading rate in the United States, and maintain its 

ongoing lucrative professional engineering services contracts with Wolfeboro.  Wolfeboro now 

seeks leave to file an Amended Complaint to include causes of action for breach of New 

Hampshire’s Consumer Protection Act, RSA 358-A, fraud, fraudulent misrepresentation, and 

gross negligence.  A copy of Wolfeboro’s proposed Amended Complaint is attached hereto as 

Exhibit A. 

Statement Pursuant to Local Rules 15.1(a)(ii) and 15.1(a)(iii) 

The proposed Amended Complaint includes new factual allegations supporting 

Wolfeboro’s additional causes of action for violations of RSA 358-A, fraud, fraudulent 

misrepresentation, and gross negligence.  Specifically, Wolfeboro alleges that the WP engaged in 

unfair and deceptive business practices and fraud by falsifying input data used in its computer 

model to eliminate problematic results and by fraudulently misrepresenting the actual results of 

the computer model to its client, Wolfeboro. Wolfeboro also alleges that WP continued to 

fraudulently misrepresent the deficiencies and unfavorable results of its computer model even 

after defects in the Site were discovered.  Upon information and belief, WP embarked upon this 

course of conduct in order to hide the defects in its analysis, shield WP from liability, and 
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maintain its ongoing lucrative professional engineering services contracts with Wolfeboro.  To 

that end, WP continued to fraudulently misrepresent to Wolfeboro that the Site could be repaired 

after it failed and, once so repaired, could safely dispose of the design flow of 600,000 gpd 

identified and warranted by WP, without sustaining further damage to the Site.  In reality, WP 

knew that the Site could not handle the design flow and could not be repaired. 

 The specific factual allegations in the proposed Amended Complaint are provided below 

for the Court’s convenience.  These allegations are located at paragraphs 91 through 107 of the 

Amended Complaint, attached hereto as Exhibit A: 

91. As part of the professional engineering services that WP agreed to provide to 

Wolfeboro for the design of a long term means of disposing of Wolfeboro’s treated wastewater 

effluent, WP engaged Jesse Schwalbaum of Watershed Hydrogeologic Inc. to develop a 

computer model of the Wolf-1A Site in order to determine how much treated wastewater effluent 

the Site could dispose of if it were used as a location for an RIB system.  

92. Subsequently, Mr. Schwalbaum developed a computer model of the Site using 

data provided by WP. 

93. On or about February 4, 2007, Mr. Gary Smith of WP received an email from Mr. 

Schwalbaum concerning the results of the computer model when simulating WP’s recommended 

design load of 600,000 gpd.  A true and accurate copy of the email is attached hereto as Exhibit 

A.  Mr Schwalbaum’s email indicated that the computer model yielded unfavorable results, 

Specifically, the email stated: 

With 600,000 gpd the mound under the discharge area looks fine, but there appears 
to be a little bit of ‘break out’ in the southeast - just west of the power line and the 
southern extent of sand and gravel. 
 
I would feel a lot better if everything looked good on the most conservative run but 
this is the real world.  I could make this breakout go away by opening up the drains, 
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increasing the K values, or reducing the discharge.  But we should put our heads 
together and figure out what (sic) how far out on a limb we want to go and what 
makes the most sense. 
 
I've also included a run with slightly higher K values (wolfe6).  There is still a very 
small area indicating breakout but I don't know how real that is.  For all we know 
there could be springs there already or the bedrock could be lower.  I just don't think 
we have much data there. 
 

94. Mr. Schwalbaum’s email expressly stated that (1) the Site could not handle WP’s 

recommended design load of 600,000 gpd without breakouts occurring, (2) he had been provided 

with insufficient data by WP to accurately construct the computer model, and (3) he could alter 

the input data to “make this breakout go away.”  In other words, Mr. Schwalbaum proposed to 

WP that he could manipulate the input data to eliminate the problematic results of the computer 

model if WP and Mr. Schwalbaum decided that this was the preferred course of action. 

95. Upon information and belief, WP and Mr. Schwalbaum altered the computer 

model’s input data in the manner described in Mr. Schwalbaum’s February 4, 2007 email. 

96. Mr. Schwalbaum’s email was not copied to Wolfeboro and the contents were 

never conveyed to Wolfeboro. 

97. Two days after Mr. Schwalbaum’s email, WP discovered an error in the data used 

to construct the computer model.  Mr. Smith of WP wrote an internal email to fellow WP 

employees Neil Cheseldine, Gary Smith, and Melissa Hamkins which stated “I do not want to 

have this discrepancy picked up by reviewers and have it raise questions on the accuracy of the 

model and its results.” A true and accurate copy of the email is attached hereto as Exhibit B.  It 

is unknown whether this error was ever corrected.  Mr. Smith’s email was not sent to Wolfeboro 

and the contents were never conveyed to Wolfeboro. 
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98. Just three hours after the discovery of this error, Mr. Peter Atherton of WP 

responded by asking Mr. Smith of WP when the computer model results would be available so 

that he could provide them to Wolfeboro.  See Exhibit B.  Mr. Smith responded that although the 

results would not be ready for a couple weeks, WP should “shoot for a loading rate from 

NHDES greater than N. Conway so we can be the highest in the country!!! Soils can handle it 

fine.”  See Exhibit B.  Mr. Smith’s statement evidences both WP’s intent to push forward with 

the construction of the RIB system at the Site at all costs and WP’s intent to obtain permission 

from NHDES to discharge flow to the Site in excess of what WP knew, based on the results of 

the computer model, the Site could handle without break-outs. 

99. The next day, Mr. David Ford of Wolfeboro wrote an email to Mr. Atherton 

asking whether the computer model had yielded any results.  Instead of informing Wolfeboro of 

the fact that WP’s computer modeling expert had advised WP that he did not have sufficient data 

to properly model the Site and despite the fact that the computer model showed that the Site 

could not dispose of the 600,000 gpd without break-outs occurring, Mr. Atherton wrote “Hi 

Dave - The model results indicate that the site can take up to 600,000 gpd…”  A true and 

accurate copy of the email is attached hereto as Exhibit C.  Mr. Atherton’s statement was 

knowingly false, as there were no modeling results to support this statement.  Mr. Atherton’s 

statement was made for the purpose of hiding deficiencies in WP’s analysis, shielding WP from 

liability and continuing the design process so that WP could benefit commercially by having 

designed the RIB system with the highest loading rate in the United States. 

100. On February 14, 2007, Mr. Neil Cheseldine of WP sent an internal confidential 

email in which he indicated that Mr. Schwalbaum had verbally indicated that the Site had a 

capacity above 1,000,000 gpd.  A true and accurate copy of this email is attached as Exhibit D.  
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Mr. Cheseldine instructed the team not to tell Wolfeboro of the results, only that the “modeling 

results continue to look pretty good.”  These results are clearly contrary to Mr. Schwalbaum’s 

emails just days before, which indicated breakouts at the Site at a 600,000 gpd loading rate and a 

lack of data provided by WP. 

101. On February 20, 2007, Mr. Cheseldine emailed Mr. Ford of Wolfeboro stating 

“The groundwater flow modeling is complete and still looks good in terms of site capacity 

accommodating future annual average design flow of 600,000 gpd.”  A true and accurate copy 

of this email is attached as Exhibit E.  Mr. Cheseldine’s statement was knowingly false: there 

were no modeling results to support this statement.  Once again, Mr. Chesedine’s statement was 

made for the purpose of hiding deficiencies in WP’s analysis, shielding WP from liability, 

maintaining its lucrative professional services contract with Wolfeboro, and continuing the 

project so that WP could benefit commercially from having designed RIB system with the 

highest loading rate in the United States. 

102.    On March 7, 2007, Mr. Smith sent an internal email to four WP employees in 

which he stated that the Site could not handle any load above 600,000: “It is our opinion the 

modeling does show breakout will occur in the vicinity of B-7 at flows of 800,000 and 1,000,000 

gpd.  The memo and Section 9.5 of our report needs to be changed to reflect this finding.” A true 

and accurate copy of this email is attached as Exhibit F.   

103. Mr. Atherton of WP subsequently voiced concern in a reply email that if the Site 

could not handle these levels of discharge, it would be impossible to achieve an annual average 

of 600,000 gpd (design capacity for the Site produced by WP and the Site’s permitted loading 

capacity per NHDES).  See Exhibit G.  In other words, WP knew that the Site could not dispose 

Case 1:12-cv-00130-JD   Document 28-1   Filed 05/12/13   Page 8 of 17



9 
 

of the 600,000 gpd annual average without causing damage to the Site.  WP never informed 

Wolfeboro of these results. 

104. Mr. Smith responded to Mr. Atherton’s email stating “At this time I do not believe 

we could pass the straight face test if we try to overstate the sites capability without the modeling 

results to support this” and suggested that WP could gather more data and re-run the computer 

model.  See Exhibit F.  However, WP did not gather additional data.  Instead, it produced its 

Phase 3 Hydrogeologic Report in March of 2007 in which it stated “Wright-Pierce and 

Watersheed Hydrogeologic conclude that an annual average treated effluent discharge of 

600,000 gpd on the Whitten West site is feasible.”  WP knowingly made this false statement to 

shield itself from liability, to maintain its lucrative professional service contracts with 

Wolfeboro, and to continue with the project so that WP could benefit commercially from having 

designed the RIB system with the highest loading rate in the United States.  

105. Additional internal WP emails on March 7, 2007 confirm that the computer model 

showed that there was the potential for breakouts at an 800,000 gpd loading rate.  See Exhibit H. 

106. On March 3, 2009, the RIB’s commenced operation and breakouts were 

subsequently observed on or about April 20, 2009.  On June 16, 2009, Mr. Schwalbaum issued 

an internal memorandum to WP indicating numerous flaws in the computer model and 

highlighting the fact that the computer model was constructed without sufficient or adequate 

data.  A true and accurate copy of Mr. Schwalbaum’s memorandum is attached hereto as Exhibit 

I.   

107. Despite the content of Mr. Schwalbaum’s memorandum, WP has continued to 

make numerous statements to Wolfeboro (both orally and in writing) that (1) the Site could be 

repaired, and (2) following repair, the Site could dispose of an annual average flow of 600,000 

Case 1:12-cv-00130-JD   Document 28-1   Filed 05/12/13   Page 9 of 17



10 
 

gpd.  These statements were knowingly false.  WP made these statements for the purpose of 

generating additional engineering fees to correct its mistakes.  WP also made these knowingly 

false statements to attempt to shield itself from liability that would arise if Wolfeboro became 

aware that WP knew as early as 2007 that the Site could not handle the design flow 

recommended and warranted by WP and that WP had insufficient data to properly model the 

Site. 

Argument 

I. Wolfeboro’s Motion Should Be Granted Because It Meets the Requirements of Rule 
16(b)(4). 

When the plaintiff seeks leave to amend the complaint after the deadline in the 

scheduling order has passed, the plaintiff must show good cause to modify the scheduling order.  

Fed. R. Civ. P. 16(b)(4); Trans-Spec Truck Serv. V. Caterpillar Inc., 524 F.3d 315, 327 (1st Cir. 

2008).  Specifically, the First Circuit has explained that the good cause standard under Rule 

16(b)(4) guards against litigants “treating a scheduling order ‘as a frivolous paper idly entered, 

which can be cavalierly disregarded without peril.’”  O'Connell v. Hyatt Hotels, 357 F.3d 152, 

155 (1st Cir. P.R. 2004) (noting a long and unexplained delay by plaintiffs in bringing their 

motion to amend indicated that the “plaintiffs were not diligently pursuing this litigation”). The 

good cause standard focuses on the diligence (or lack thereof) of the moving party more than it 

does on any prejudice to the party-opponent.  Steir v. Girl Scouts of the USA, 383 F.3d 7, 12 (1st 

Cir. 2004).  “Prejudice to the opposing party remains relevant but is not the dominant criterion.”  

O’Connell, 357 F.3d at 155.      

As further discussed below, Wolfeboro has good cause to amend its pleading after the 

deadline because the additional factual allegations and causes of action in the proposed amended 

complaint are based entirely on newly discovered evidence that was not produced until 2 months 
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after the deadline to amend.  Justice requires that Wolfeboro be allowed to amend its pleading, as 

the entire tenor of this lawsuit has been altered by the discovery of internal WP communications 

that reveal WP’s fraudulent, unfair, and deceptive conduct.     

A. WP Produced its Internal Emails In January 2013, Two Months After the 
Deadline for Amending Pleadings. 
 

The Discovery Plan provides that the deadline for amending pleadings was November 30, 

2012. On January 11, 2013, WP’s counsel allowed Wolfeboro’s counsel to inspect WPs hard 

copy documents at its office in Topsham, Maine.  See Affidavit of Seth M. Pasakarnis at ¶ 3, 

filed herewith (hereinafter the “Pasakarnis Affidavit”).  The documents included 20 over-sized 

banker’s boxes full of project records spanning a 10 year period.  Id.  These records were 

scanned into an electronic database over a three week period.  Id.  In addition, on January 25, 

2013, WP produced its electronic documents including emails, which included over 18,000 

electronic documents totaling over 36,000 pages.  Id. at ¶ 3.  In sum, WP produced over 100,000 

documents in this case in late January 2013.  During the ensuing two month period, Wolfeboro’s 

counsel diligently reviewed WP’s documents, as well as Wolfeboro’s own documents in 

preparation for production to opposing counsel.  Id. at ¶ 6. 

Wolfeboro now seeks to amend its Complaint as a result of factual information that was 

contained in WP’s internal emails, which were produced nearly two months after the deadline to 

amend pleadings.   

As described in the proposed amended complaint, WP’s internal emails reveal that WP 

schemed to manipulate the data used in a computer model of the Site to eliminate problematic 

results and to conceal from Wolfeboro the negative impacts of the operation of the RIB system, 

as shown on the computer model.  Until these emails were produced in January 2013, Wolfeboro 

had no knowledge (nor could it have had) that WP had manipulated and concealed problematic 
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data from Wolfeboro during the project’s design and construction.  Wolfeboro could not have 

amended its complaint to include the appropriate and necessary allegations relating to WP’s 

fraudulent, unfair, and deceptive activities until these email were discovered, which provides 

Wolfeboro with good cause for amending its complaint at this time. See Anderson v. Theriault 

Tree Harvesting, Inc., 2009 U.S. Dist. LEXIS 72050 (D. Me. Aug. 13, 2009) (“I find that this 

newly discovered evidence is sufficient cause for filing a late motion to amend because it was 

discovered after the applicable deadline had expired and the motion was filed within a reasonable 

time period following the discovery.”) 

B. There is No Evidence of A Lack of Diligence By Wolfeboro Because This Motion 
Comes Only Four Months After WP Produced Over 100,000 Documents, it is 
Prior to the Expiration of the Discovery Deadline, and it is Prior to Any 
Depositions. 
 

Many of the First Circuit opinions that deny a motion to amend under the good cause 

standard rely on evidence of a lack of diligence by the moving party.  See Steir, 383 F.3d at 12 

(motion not filed until 3 months after discovery closed); O’Connell, 357 F.3d at 155 

(unexplained delay of over one year and miscommunication between attorney and local counsel 

not sufficient to establish good cause to amend); Somascan, Inc. v. Philips Med. Sys. Nederland, 

B.V., 2013 U.S. App. LEXIS 7969 (1st Cir. P.R. Apr. 22, 2013) (denying motion for leave to 

amend 18 months after deadline passed and after defendant filed a motion for summary 

judgment); Trans-Spec Truck Serv., 524 F.3d at 327 (motion brought 11 months after deadline 

denied because alleged new information was or should have been known to plaintiff from the 

outset of the case).    

There is no similar evidence of a lack of diligence in this case.  As described above, the 

motion to amend is based entirely on newly discovered evidence that was produced after the 

deadline to amend.  Counsel diligently reviewed over 100,000 documents over several months in 
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order to discover and piece together WP’s conduct.  See Pasakarnis Affidavit at ¶ 3-6.  Upon 

discovery of these documents, Wolfeboro’s counsel began preparing the instant motion for leave 

to amend and the amended complaint.  Id.  Wolfeboro’s motion, and the Pasakarnis Affidavit 

shows counsel’s diligence in the timely review of WP’s documents, the discovery of internal 

emails that were not previously known to exist, and the timely filing of this motion, within 

several months of the evidence being produced.    

Furthermore, Wolfeboro’s motion is timely because it precedes the close of discovery 

and comes before any depositions have taken place.  Particularly disfavored are motions to 

amend whose timing prejudices the opposing party by “requiring a re-opening of discovery with 

additional costs, a significant postponement of the trial, and a likely major alteration in trial 

tactics and strategy . . . .”  Acosta-Mestre v. Hilton Int'l of P.R., Inc., 156 F.3d 49, 52-53 (1st Cir. 

1998). Such is not the case here – Wolfeboro’s motion is purely a result of newly discovered 

evidence, not trial tactics or dilatory motives.  The parties have also agreed to seek an extension 

to the discovery deadline by 5 months – Wolfeboro filed an assented-to motion to extend 

discovery on May 10, 2013 which is currently pending before the court. 

C. WP Will Not Be Prejudiced By This Motion 
 

The Court must also consider prejudice, even under the Rule 16(b)(4) standard.  

O’Connell, 357 F.3d at 155 (“Prejudice to the opposing party remains relevant but is not the 

dominant criterion”).  Wolfeboro’s proposed amendment does not threaten unfair prejudice to 

WP.  “Prejudice is present when the amendment would require the non-movant to expend 

significant additional resources to conduct discovery and prepare for trial or deprive the non-

movant of the opportunity to prepare facts or evidence.”  Pichowicz v. Atlantic Richfield, Civil 

No. 92-388-M, 1996 U.S. Dist. Lexis 22688 at *5-6 (D.N.H. Feb. 8, 1996).  No such 
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circumstances are presented here.  WP has clearly known of the existence of these emails since 

the commencement of this action and therefore cannot claim that it is unfairly prejudiced by the 

instant motion.  See generally Foman v. Davis, 371 U.S. 178, 182 (1962).  Moreover, Wolfeboro 

does not offer its amendment in bad faith or pursuant to a dilatory motive.  Cf. El Dia, Inc. v. 

Rossello, 30 F. Supp. 2d 160, 165 (D.P.R. 1998) (finding no bad faith or dilatory actions where 

amendment “is premised upon the same nucleus of operative facts as the original complaint and, 

therefore, Defendants will not be subject to any unfair surprise, undue delay or prejudice”).   

D. Wolfeboro’s Amendment is Not Futile. 
 

Finally, Wolfeboro’s proposed amendment is not futile.  “Futility means that the 

complaint, as amended, would fail to state a claim upon which relief could be granted.”  

Glassman v. Computervision Corp., 90 F.3d 617, 623 (1st Cir. 1996).  Under this standard, “a 

complaint must contain sufficient factual matter, accepted as true, to 'state a claim to relief that is 

plausible on its face.’”  See Plumbers' Union Local No. 12 Pension Fund v. Nomura Asset 

Acceptance Corp., 632 F.3d 762, 771 (1st Cir. 2011); Ashcroft v. Iqbal, 556 U.S. 662, 678-80 

(2009); Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 554-56 (2007). 

Wolfeboro’s proposed fraud and fraudulent misrepresentation counts are not futile and 

meet the pleading standard under Iqbal.  The counts are plead with particularity because they 

identify WP’s fraudulent conduct - the numerous emails in which WP employees make false and 

misleading representations for the purpose of inducing Wolfeboro into continuing its business 

relationship with WP.  Further, when the factual allegations are accepted as true, they state a 

fraud claim that is plausible on its face – namely that WP manipulated data in its computer 

model and intentionally misrepresented that the model yielded good results in order to maintain 

its ongoing lucrative professional services contracts with Wolfeboro. 
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Similarly, Wolfeboro’s RSA 358-A count is also plead with particularity and is a 

legitimate “commercial business transaction” claim for unfair and deceptive practices.  See 

Milford Lumber Co. v. Rcb Realty, 147 N.H. 15 (2001); George v. Al Hoyt & Sons, Inc., 162 

N.H. 123 (2011) (holding that parties to commercial transactions may be subject to liability for 

unfair and deceptive business practices committed in the course of that transaction).  The New 

Hampshire Supreme Court has held that RSA 358-A applies specifically in cases where 

professional services are at issue.  Snierson v. Scruton, 145 N.H. 73 (2000) (real estate agent); 

Becksted v. Nadeau, 155 N.H. 615 (2007) (attorney).  Although the New Hampshire Supreme 

Court has held that an ordinary breach of contract claim cannot amount to a violation of the 

CPA, George v. Al Hoyt & Sons, Inc., 162 N.H. 123, 129 (2011), the instant case is not an 

ordinary breach of contract claim.  WP’s internal emails reveal that the fabric of this case has 

dramatically shifted from an ordinary, garden variety, professional negligence/breach of contract 

claim to a claim predicated on fraudulent, unfair, and deceptive conduct (manipulation of model 

input data to hide problematic results) which was further perpetuated by continuous and ongoing 

fraudulent misrepresentations (that the model worked properly and that the Site could handle the 

design capacity despite the fact the WP knew that it could not).  

Wolfeboro’s proposed Amended Complaint will add counts necessary to afford 

Wolfeboro complete relief.  The new counts pass the requirements under Iqbal.  Under these 

circumstances, Wolfeboro has met the requirements of Rule 16(b)(4) and its motion should be 

granted. 

Conclusion 

 For the foregoing reasons, Wolfeboro respectfully requests that this Honorable Court 

grant its Motion for Leave to File a First Amended Verified Complaint. 
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Respectfully submitted, 

The Town of Wolfeboro, 

By its attorneys, 

 
       /s/ Seth M. Pasakarnis 
       Hinckley, Allen & Snyder LLP 

Rhian M.J. Cull (Pro Hac Vice) 
Seth M. Pasakarnis, Esq. (Bar #18971) 

       11 South Main Street 
       Concord, NH 03301 
       Tel: (603)-545-6102 
Date: May 12, 2013     rcull@haslaw.com  

spasakarnis@haslaw.com  
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CERTIFICATE OF SERVICE 

 I, Seth M. Pasakarnis, Esq., hereby certify that this document filed through the ECF 
system will be sent electronically to the registered participants as identified on the Notice of 
Electronic Filing (NEF). 
 
Dated: May 12, 2013     /s/ Seth M. Pasakarnis 
       Seth M. Pasakarnis 
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