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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

____________________________________ 
) 

TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      ) 
      ) 
WRIGHT-PIERCE,    ) 
   Defendant.  ) 
                 ) 
 

THE DEFENDANT, WRIGHT-PIERCE’S OPPOSITION TO THE  
PLAINTIFF, TOWN OF WOLFEBORO’S MOTION FOR LEAVE TO FILE AN 

AMENDED COMPLAINT 
 

 The Defendant, Wright-Pierce (“Wright-Pierce”) respectfully submits this Memorandum 

in  Opposition to the Plaintiff, Town of Wolfeboro’s (“Wolfeboro”) Motion For Leave To File 

An Amended Complaint (the “Motion”).  Wolfeboro’s motion should be denied because 

Wolfeboro was not diligent in bringing the Motion, the Motion was brought in bad faith, and 

Wolfeboro’s proposed new claims are futile.  Therefore, good cause does not exist for allowing a 

belated amendment.1  

I. ARGUMENT 

A. THE APPLICABLE STANDARD 

Where, as here, a motion to amend comes after a scheduling order deadline has passed, 

the default standard for amendment of pleadings under Fed. R. Civ. P. 15(a)(2), which mandates 

that leave to amend is to be “freely given when justice so requires,” does not apply. See Fed. R. 

Civ. P. 15(a).  Instead, Rule 16 (b) (4)  establishes that amendment may occur only “on a 

showing of good cause.”  See Trans-Spec Truck Serv. V. Caterpillar Inc., 524 F.3d 315, 327 (1st 

                                                
1 This is the second motion that Wolfeboro has filed seeking leave to amend its Complaint.  On May 9, 2013, this 
Court denied without prejudice Wolfeboro’s first motion, noting that Wolfeboro had not addressed the good cause 
standard under Rule 16(b)(4). 
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Cir. 2008); Steir v. Girl Scouts of the USA, 383 F.3d 7, 12 (1st Cir. 2004).  “Once a scheduling 

order is in place, the liberal default rule is replaced by the more demanding ‘good cause” 

standard of Fed. R. Civ. P. 16(b).”  Id.; O’Connell v. Hyatt Hotels of P.R., 357 F.3d 152, 154-

155 (1st Cir. 2004).   

Here, Wolfeboro has missed the deadline to amend pleadings by over five months.   This 

Court’s order, dated August 17, 2012, see Dkt # 12, approved a Discovery Plan which identifies 

the deadline to amend pleadings as follows: 

Amendment of Pleadings: 

Plaintiffs:  November 30, 2012               Defendants:  November 30, 2012 

See   Dkt # 11 (Proposed Discovery Plan) (emphasis in original); see also Exh.  2 (Proposed 

Discovery Plan).   Since a scheduling order establishes a cut-off date for amendments, the good 

cause standard “focuses on the diligence (or lack thereof) of the moving party more than it does 

on any prejudice to the party-opponent.”   Steir v. Girl Scouts of the USA, 383 F.3d  at 12.   This 

Court should deny Wolfeboro leave to amend the Complaint because Wolfeboro has failed to 

satisfy its burden of proving good cause.  

B. GOOD CAUSE  DOES NOT EXIST BECAUSE WOLFEBORO IS 
ATTEMPTING TO REPACKAGE FACTS WHICH ARE ALREADY 
ALLEGED IN THE COMPLAINT. 

 
Wolfeboro fails to show good cause for its  proposed belated amendments to add claims 

of gross negligence, fraud, fraudulent misrepresentation, and violation  of RSA 358-A.   On 

January 22, 2013,  Wright-Pierce served Wolfeboro with a disc of electronically stored 

information (“ESI”) that contained all of the bates-numbered “internal e-mails”  and documents 

which Wolfeboro purports to rely upon in its motion for leave to amend the Complaint.  See 

Exh.  2.   The good cause standard focuses on the diligence of the party seeking to amend 

because the purpose of Rule 16(b)(1) and (3)(A) is “to assure ‘that at some point . . . the 
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pleadings will be fixed.’” O’Connell v. Hyatt Hotels of P.R., 357 F.3d  at 154.  Wolfeboro has 

had the so-called “internal emails” in its possession for over four months, but unreasonably 

delayed bringing its motion. More importantly, however, Wolfeboro is merely attempting to 

repackage facts which are already alleged in the Complaint.  The  new allegations of fact  repeat 

the same accusations already levied against Wright-Pierce in the original Complaint.  For 

example, in Paragraph 47, Wolfeboro already alleges that the groundwater flow model 

“artificially depressed” conditions and  “under-predicted” groundwater breakouts, as follows: 

47.  WP’s groundwater flow model of Wolfe-1A incorporated the use 
of drain cells to model the wetlands, which artificially depressed the 
potentiometric contours in the areas above the wetlands and under-predicted 
the effect of the proposed discharge just uphill from the western and central 
wetland’s groundwater discharge areas, where groundwater breakouts and 
geotechnical issues have occurred. 

 
See Complaint, ¶ 47.  Additionally, the Complaint already alleges in Paragraph 48 that Wright-

Pierce had information that the “600,000 gallons per day loading rate might not be attainable” 

and that “additional investigation was necessary to confirm the attainable loading rate.” See 

Complaint, ¶ 48.  The Complaint already alleges a myriad of times that “WP did not collect 

enough data to accurately and more completely characterize the subsurface conditions . . .”, and 

the Complaint already alleges claims of negligence and negligent misrepresentation.  See 

Complaint, ¶¶ 45-71, 91-95, 100-105.   Wolfeboro’s proposed amendment rehashes these same 

allegations that Wright-Pierce “artificially” depressed conditions in the model, and “under-

predicted” the likelihood of breakout.  Accordingly,  this Court should  deny leave to amend the 

Complaint because good cause has not been shown to repackage these very same allegations into 

new claims of “Gross Negligence,” “Fraud” or “Violation of RSA 358-A.”  See Flores-Silva v. 

McClintock-Hernandez, No. 11-2495, slip op. at 5 (1st Cir. Mar. 11, 2013) (citing O’Connell v. 

Hyatt Hotels, 357 F.3d 152, 155 (1st Cir. 2004) (the First Circuit reviews the existence or absence 
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of good cause . . . for abuse of discretion and will “affirm if any adequate reason for the denial is 

apparent from the record”).    

C.        WOLFEBORO’S MOTION TO AMEND SHOULD BE DENIED BECAUSE 
IT IS BROUGHT IN BAD FAITH 

 
 On January 22, 2013,  Wright-Pierce served Wolfeboro with a disc of electronically 

stored information (“ESI”) that contained all of the bates-numbered “internal e-mails”  and 

documents which Wolfeboro now relies upon in its Motion for Leave.  See Exh. 1 (Letter of 

Patricia B. Gary, Esq. serving Wolfeboro with a disc of ESI).   Wolfeboro is attempting to 

mislead this Court by selectively cherry picking phrases and sentences from the various emails it 

attaches as Exhibits A through I to its motion, and then adding its own speculative assertions.  

Instead of pleading with particularity, Wolfeboro is attempting to convince the Court with pure 

surmise, conjecture, and innuendo that Wright-Pierce allegedly altered and/or “manipulated 

data” and misrepresented the results of its computer model.   See Proposed Amended Complaint, 

¶¶91-107.  Wolfeboro’s bad faith in bringing this motion is demonstrated by the startling facts it 

conveniently omits to mention in both its 24-page Original Complaint and the 34-page Proposed 

Amended Complaint, including its own admission that groundwater breakout and slope failure 

occurred at the rapid infiltration basins (“RIBs”) because it “overloaded” the RIBs.  

1. Wolfeboro Overloaded The RIBs At Over 800,000 GPD 

Wolfeboro’s motion is brought in bad faith because commencing at the start-up of 

operations on March 4, 2007,  David Ford, Wolfeboro’s Director of Public Works, knowingly 

overloaded the RIBs at 800,000 gallons per day (“gpd”) and up to 2,020,000 gpd until breakout 

occurred on April 17, 2009.  In March 2007, Wright-Pierce prepared a  Phase Three 

Hydrogeologic Report (“Phase Three Report”)  dated March 2007,  and issued it to Wolfeboro 

and the NHDES in March 2007 for purposes of applying for a groundwater discharge permit.  
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See Complaint, ¶¶ 61-63.  The Phase Three Report was discussed at meetings with Wolfeboro 

and the NHDES before the NHDES issued a groundwater discharge permit for 600,000 gpd on 

July 11, 2007.  See Exh. 5 (Phase Three Report); see Complaint, ¶¶ 61-63.  However, Wolfeboro 

fails to mention that the Phase Three Report includes Section 9 (Numerical Modeling) which 

discusses the groundwater flow modeling and model construction which is the subject of 

Wolfeboro’s present motion to amend,  and warns in several places that “breakout” occurred at 

simulated loading rates of 800,000 and above: 

• The final model calibration process has some inherent limitations because 
MODFLOW (and virtually all groundwater flow models) is based on a 
mathematical simulation of saturated groundwater flow. Exh. 5 (p. 9-4). 
 

• The effluent discharge rates were run at 600,000, 800,000 and 1,000,000 
gpd.  The different rates were run to determine at what discharge 
“breakouts” would or would not occur. Exh. 5 (p. 9-5) 

 
• The final model simulations indicate at a sustained flow of 600,000 gpd no 

“breakout” would occur at non-existing groundwater discharge areas.  At 
the higher sustained flow conditions simulations of 800,000 gpd and 
1,000,000 gpd the model results indicate the potential for  “breakout” to 
occur in the vicinity of Boring B-7.  See Exh. 5 (p. 9-6). 

 
Additionally, Appendix O of the Phase Three Report states as follows: 
 

• There was no break-out of groundwater along the steep slope of the ridge 
for the 600,000 gpd scenarios, but there does appear to be some minor 
potential for breakout at discharges of 800,000 gpd and greater. Exh. 5 
(Appendix O, p. 6).   

 
• The model predicts that the site can serve as a discharge area for up to 

600,000 gpd . . [s]imulations at higher discharge rates were also run and 
there appears to be some potential for breakout at higher discharge rates.  
Therefore, we would recommend that the site not be considered for 
higher rates until after the system has been operating for some time 
and new data has been collected to confirm the model results and the 
carrying capacity of the brooks and the wetlands.  Exh. 5 (Appendix O, p. 
8).   

 
Wolfeboro’s motion to amend its Complaint should be denied because it is brought in bad faith.  

Case 1:12-cv-00130-JD   Document 29   Filed 05/29/13   Page 5 of 21



 6 

Wolfeboro and the NHDES were both apprised of the RIBs limitations and the potential for 

breakout at higher discharge rates than 600,000 gpd.  Additionally, on February 17, 2009, just 

two weeks before Wolfeboro took over the RIBs and started up operations,  Melissa Hamkins of 

Wright-Pierce forwarded to David Ford an email from Mitch Locker of the NHDES clarifying 

that the RIBs should not be loaded at higher than 600,000 gpd.  See Exh. 6  

Despite the explicit warnings in the Phase Three Report that breakout would occur if the 

RIBs were loaded at 800,000 gpd,  and despite the explicit directive by the NHDES on February 

17, 2009  not to load at discharge rates over 600,000 gpd,  David Ford took control of the newly 

constructed RIB in early March, 2009, and immediately began to load the RIBs at 800,000 gpd.  

Start-up began on March 4, 2007, and Wolfeboro’s consultant, Woodard & Curran, recorded the 

actual daily flow rates in a hand-written field log which indicates that beginning on March 5, 

2009, and during the next six weeks until breakout was noticed on April 17, 2009,2 Wolfeboro 

was loading the RIBs at rates as high as  2,020,000 gpd.  See Exh. 7 (hand-written field notes of 

Woodard & Curran, the RIB operator showing loading at 1,970,000 gpd on April 17, 2009 the 

day breakout was noticed).  Subsequently, after the groundwater breakout occurred and  attention 

focused on the damaged RIBs, Wolfeboro did not disclose the data from the hand-written logs 

when it publicized the loading rates in a Status Report to the NHDES.  See Exh. 8  (Wolfeboro’s 

Status Report).  The below table compares the actual flow rate data recorded in Woodard & 

Curran’s daily Field Logs, see Exh. 7, with the reported flow rate data set forth in David Ford’s 

Status Report to the NHDES, dated December 6, 2010.  See Exh. 8 

                                                
2 Wolfeboro’s Complaint admits in Paragraph 77 that “on or about April 17, 2009, Wolfeboro staff noticed 
groundwater coming to the surface above and around the Central Groundwater Discharge area.” See Complaint, ¶ 7. 
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      Moreover, on May 5, 2009, David Ford admitted in an email to Wright-Pierce personnel 

that he overloaded the RIBs.  Specifically, he admitted:  “[b]ased on info that I have now it 

appears the Town under my direction overloaded the RIB’s during the time period from 3-4 to 3-

25, during the Spring, with high ground water and snow melt, a most likely bad combination.” 

See Exh. 9.   

                                                
3  The data  in  the “Reported Flow Rate” column  is  set forth in  a  Wolfeboro Status Report, dated December 6, 2010 to 
Mitch Locker  of the NHDES, attached hereto  as Exhibit 8.  See  Exh. 8 
 

4   The data in  the “Actual Flow Rate” column is  handwritten in a  Woodard & Curran Field Log prepared  on March 4, 
2009 to November 17, 2009, attached hereto as Exhibit 7.  See Exh. 7 (the PDF of Exh. 7 is highlighted in color  to show 
the loading data, and is best viewed electronically).   

Wolfeboro RIB Loading Rates 

Date 

“Reported” 
Flow Rate 
(gpd)3 

Actual  
Flow Rate 
(gpd)4 Date 

“Reported” 
Flow Rate 
(gpd) 

Actual  
Flow Rate 
(gpd) 

March 4, 2009 498,000 710,000 April 1, 2009 4,750 No data 
March 5, 2009 720,000 690,000 April 2, 2009 402,500 No data 
March 6, 2009 720,000 710,000 April 3, 2009 322,250 2,020,000 
March 7, 2009 792,000 800,000 April 4, 2009 4,750 0.00 
March 8, 2009 759,000 800,000 April 5, 2009 4,750 0.00 
March 9, 2009 792,000 800,000 April 6, 2009 4,750 0.00 
March 10, 2009 792,000 No data April 7, 2009 514,250 1,280,000 
March 11, 2009 792,000 800,000 April 8, 2009 658,000 1,270,000 
March 12, 2009 792,000 790,000 April 9, 2009 702,000 1,300,000 
March 13, 2009 792,000 790,000 April 10, 2009 652,000 1,280,000 
March 14, 2009 792,000 No data April 11, 2009 4,750 No data 
March 15, 2009 792,000 No data April 12, 2009 4,750 No data 
March 16, 2009 792,000 800,000 April 13, 2009 523,250 1,960,000 
March 17, 2009 792,000 800,000 April 14, 2009 666,250 1,280,000 
March 18, 2009 792,000 No data April 15, 2009 639,750 1,290,000 
March 19, 2009 792,000 No data April 16, 2009 697,000 1,270,000 
March 20, 2009 792,000 790,000 April 17, 2009 685,000 1,970,000 
March 21, 2009 792,000 760,000 April 18, 2009 4,500 No data 
March 22, 2009 792,000 760,000 April 19, 2009 4,500 No data 
March 23, 2009 792,000 780,000 April 20, 2009 196,000 1,230,000 
March 24, 2009 792,000 780,000 April 21, 2009 187,250 740,000 
March 25, 2009 792,000 780,000 April 22, 2009 184,750 720,000 
March 26, 2009 5,500 No data April 23, 2009 186,500 740,000 
March 27, 2009 4,750 700,000 April 24, 2009 135,500 No data 
March 28, 2009 4,500 No data April 25, 2009 139,250 No data 
March 29, 2009 4,750 No data April 26, 2009 138,750 No data 
March 30, 2009 4,750 0.00 April 27, 2009 139,000 No data 
March 31, 2009 4,750 0.00 April 28, 2009 139,000 730,000 
   April 29, 2009 139,000 0.00 
   April 30, 2009 139,000 No data 
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In sum, Wolfeboro consciously and unreasonably chose to ignore Wright-Pierce’s 

warnings,  set forth in the Phase Three Report,5 that breakout would occur at 800,000 gpd, and 

overloaded the RIB from 800,000 gpd up to 2,020,000 gpd until breakout did in fact occur and 

there was a slope failure.6   Accordingly, this Court should deny Wolfeboro’s motion to amend  

because it is brought in bad faith. 

2. The Model Was Recalibrated Due To A Survey Error 

The second reason that Wolfeboro’s motion is brought in bad faith is that it attaches 

emails which it knows refer to a problem with the groundwater flow model that required a new 

budget in order to correct an error and recalibrate the model.  The emails show that in early 

February 2007, the model was not working correctly due to a survey error that Wright-Pierce 

discovered on or about February 7, 2007.  In bad faith, Wolfeboro conveniently chooses to 

ignore the subject lines of the “internal emails” it attaches as Exh. B to its Memorandum of Law.  

See Wolfeboro Exh. B.  The subject lines of each email in Exh. B repeatedly identify a  “Wolf-

Elevation Survey Error” as the subject of the email.  Indeed, while Wolfeboro’s Exh. A (an 

email written on February 4, 2007 from Jesse Schwalbaum to Gary Smith) attaches “base maps,” 

and mentions an issue about a “small area indicating breakout” when “conservative K values” 

are used, the Exh. B email chain explains that Wright-Pierce discovered an elevation survey 

error which initially caused problems in the model because the elevation data was incorrect.  

Wolfeboro’s own Exh. B  clearly shows that on February 7, 2007, Gary L. Smith wrote an email 

                                                                                                                                                       
 
5   The  proposed Amended Complaint discusses the Phase Three Report at Paragraphs  61-63, but fails to mention 
Wright-Pierce’s repeated warnings about loading the RIBs over 600,000 gpd.  See  Proposed Amended Complaint, 
¶¶ 61-63.   
 
6     In bad faith, Wolfeboro’s proposed Amended Complaint fails to mention that it overloaded the RIBS and 
merely states in Paragraph 74, “Operation of the RIBs commenced on March 3, 2009.” See  Proposed Amended 
Complaint, ¶ 74.   
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to Neil P. Cheseldine, Peter C. Atherton, and Peter J. Wilson with the subject-line “Wolf-

Elevation Survey Error,” and explained as follows: 

Neil, 
 
Attached is a site plan showing the location of B-9 MW 7 and the survey (top of 
pvc) elevation provided by the surveyor Don Voltz.  The location of MW 7 
indicates the ground elevation should be approximately 663 where Voltz’s 
elevation puts the ground at approximately 642.  The top checks out with the rest 
of the monitoring well surveyed elevations so I suspect Voltz’s elevation survey is 
the problem for MW 7.  I picked up earlier errors with his survey and had him 
correct the mistakes so it is not out of the question that there is another error. 
 
Neil, if you and Pete concur, would you have either Voltz or internal WP staff 
reshoot MW 7.  I do not want to have this discrepancy picked up by reviewers and 
have it raise questions on the accuracy of the model and its results.   
 

See Wolfeboro Exh. B.   Thus, Wolfeboro intentionally fails to mention that a “typo” created a 

survey error in elevation, and  also fails to mention that the elevation error was confirmed by the 

surveyor himself, Donald A. Voltz, in the same group of chronologically-organized, bates-

numbered emails that Wright-Pierce provided to Wolfeboro on January 22, 2013.  For example, 

on Friday, February 9, 2007, Donald Voltz of Lindon Design Associates  wrote to Neil P. 

Cheseldine of Wright-Pierce: 

Neil.. 
 
I just checked the field notes and Gary is right.  The elevation was typed into the 
list wrong.  It should have read elevation = 664.47. 
 

See  Exh. 3.   Neil Cheseldine then wrote back that Wright-Pierce would correct the data: 

 Don, 

Thanks for the quick response on this issue.  We will adjust the base mapping 
info.  
 
Neil C. 

See  Exh. 3.   
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Wolfeboro also intentionally attempts to mislead this Court by alleging that Wright-

Pierce’s  consultant, Jesse Schwalbaum, falsified  data.   In the Proposed Amended Complaint, 

Wolfeboro alleges: 

94. . . .  In other words, Mr. Schwalbaum proposed to WP that 
he could manipulate the input data to eliminate the problematic results of 
the computer model if WP and Mr. Schwalbaum decided this was the 
preferred course of action. 

 
95. Upon information and belief, WP and Mr. Schwalbaum 

altered the computer model’s input data in the manner described in Mr. 
Schwalbaum’s February 4, 2007 email. 

  
See  Proposed Amended Complaint, ¶¶ 94-95 (emphasis supplied).   The key words which 

preface Wolfeboro’s accusations are “in other words”  and  “upon information and belief.”    See  

Proposed Amended Complaint, ¶¶ 94-95.   Wolfeboro is using words of innuendo, conjecture 

and surmise instead of particularly pled facts to support its proposed amendment.  

Wolfeboro conveniently omits to mention that Mr. Schwalbaum’s comments to Gary 

Smith on February 4, 2007 that the model was not working correctly were confirmed when Gary 

Smith discovered a survey error in elevation three days later, on February 7, 2007.   

Chronological bates-numbered emails provided to Wolfeboro by Wright-Pierce show that on 

February 13, 2007, Mr. Schwalbaum sought and received an additional budget to correct the 

errors, and recalibrate the model.  On February 13, 2007, Mr. Schwalbaum wrote to Pete Wilson 

of Wright-Pierce as follows: 

Pete: 

Attached is the draft report and figures for the Wolfeboro project.  All of this 
work is based on the old survey data for MW-7.  I estimate that it will take me at 
least a full day to recalibrate the model based on the new data and redo all the 
figures and change the text. 
 
It is really unfortunate that I was not made aware of the survey error before I had 
done all of this work.  This represents a significant change and right now I am out 
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of budget.  I did not include in my estimate a contingency for doing everything all 
over again at the last minute and since this is a glitch on WP’s end I would like to 
negotiate a budget amendment to deal with this extra work.  I understand that 
Gary is away but maybe you can check with the project manager and get back to 
me.   I will put the remodeling aside for the moment. 
 

See   Exh. 4.   The same day, on February 13, 2007, Mr. Wilson wrote back to Mr. Schwalbaum 

and approved an additional budget of “one day” to make the corrections and recalibrate the 

model as follows: 

Jesse, 
 
Yes it is unfortunate that the surveyor made an error which was just confirmed by 
him.  I have spoken with Peter Atherton and he has approved the additional days 
worth of effort that will be required to make this change to the model.  Let me 
know if there is anything else you will need. 
 
Thanks, 
Pete 

See   Exh. 4.    The same day, on February 13, 2007, in the same email chain, Mr. Schwalbaum 

wrote back, “Ok, I’ll get to it.”  Exh. 4.  Additionally, Mr. Wilson wrote to Neil Cheseldine at 

Wright-Pierce that the surveyor, Voltz, should be billed for the error.  Exh. 4 (“we should bill 

voltz for this”).  The email chain ends as follows: 

The Raymond surveyor cost us plenty also with his 10-foot blunder . . . It would 
cost more to go after Voltz then we could recoup. 
 

 Neil 

Exh. 4   In sum, these emails are part of the same chronological bates-numbered ESI production 

of emails that Wright-Pierce produced to Wolfeboro on January 22, 2013, and demonstrate that 

the groundwater discharge model had to be recalibrated due to a survey error.  Wolfeboro’s bold 

allegations that Wright-Pierce  “engaged in a scheme to defraud Wolfeboro by manipulating data 

and information concerns [sic] the Site’s capacity,” see Proposed Amended Complaint, ¶ 139, 

are brought in bad faith and are directly contradicted by  the facts.   
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D. WOLFEBORO’S PROPOSED NEW CLAIMS ARE FUTILE 
 
This Court should  also deny Wolfeboro leave to add new claims for fraud and fraudulent 

misrepresentation because the proposed new fraud claims fail for futility.  “In assessing futility, 

the . . . court must apply the standard which applies to motions to dismiss under Fed. R. Civ. P 

12(b)(6).”  See Adorno v. Crowley Towing & Transp. Co., 443 F.3d 122, 126 (1st Cir. 2006).   

1. Wolfeboro’s Allegations Of Fraud Are Not Pled With Particularity 

To survive a Rule 12(b)(6) motion, a complaint “must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 

U.S. 662, 678  (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).   The so-

called new “facts” that Wolfeboro claims to have gleaned from emails are nothing more than 

surmise and innuendo, and fail to meet the pleading requirements of Bell Atlantic Corp. v. 

Twombly and Fed. R. Civ. P. 9(b).   See Twombly, 550 U.S. at 570 (“[b]ecause the plaintiffs 

here have not nudged their claims across the line from conceivable to plausible, their complaint 

must be dismissed”); see also Ashcroft v. Iqbal, 556 U.S. at 678.  The proposed amendments 

would serve no legitimate purpose, and should be denied because they are futile. 

Under the federal rules, claims of fraud are subject to the heightened pleading 

requirements of Fed. R. Civ. P. 9(b) which provides: “In all averments of fraud or mistake, the 

circumstances constituting fraud or mistake shall be stated with particularity.” See Fed. R. Civ. 

P. 9(b).  The First Circuit has identified three purposes behind this rule, including the avoidance 

of strike suits and frivolous charges which can damage the defendant’s reputation: 

(1) to place the defendants on notice and enable them to prepare meaningful 
responses; (2) to preclude the use of a groundless fraud claim as a pretext to 
discovering the wrong or as a ‘strike suit’; and (3) to safeguard defendants 
from frivolous charges which might damage their reputations. 
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See New England Data Serv., Inc. v. Becher, 829 F.2d 286, 289 (1st Cir. 1987). “A ‘strike suit’ 

refers to a large groundless claim brought by a plaintiff who thereafter engages in extensive 

discovery to increase settlement value rather than to discovery relevant evidence of fraud.” 

Lenartz v. American Superconductor Corp., 879 F.Supp.2d 167, 180 (D. Mass. 2012).  Because 

the danger of strike suits and damaging reputations is so great in cases alleging fraud, 

“[a]llegations in the form of mere conclusions, accusations, or speculation are not sufficient to 

meet Rule 9(b)’s particularity requirement.” Wayne Inv., Inc. v. Gulf Oil Corp., 739 F.2d 11, 13-

14 (1st Cir. 1984). To deter strike suits and protect the defendant’s reputation, Rule 9(b) requires 

the “circumstances” constituting fraud to be plead in detail; this means “the who, what, when, 

where, and how.” DiLeo v. Ernst & Young, 901 F.2d 624, 627 (7th Cir. 1990).  Under Rule 9(b), 

a plaintiff’s averments of fraud must specify the time, place, and content of the alleged false or 

fraudulent misrepresentation.  United States v. Melrose-Wakefield Hosp., 360 F.3d 220, 226 (1st 

Cir. 2004).   

In the proposed Amended Complaint, Wolfeboro makes allegations upon “information 

and belief” but utterly fails to identify the time, place and more importantly, the content of any 

material misstatements of fact.  The First Circuit recognizes that “under Rule 9(b), a plaintiff 

may make allegations of fraud on the basis of personal knowledge or on ‘information and 

belief’”  but the First Circuit also clarifies that the “‘information and belief’ allegations remain 

subject to the particularity requirements of Rule 9(b).” Karvelas v. Melrose-Wakefield Hosp., 

360 F.3d 220, 226 (1st Cir. 2004) (emphasis added).  Here, Wolfeboro’s “information and belief 

allegations” fail to allege the time, place or content of any material misrepresentation.  

Wolfeboro alleges: 

94. Upon information and belief, WP and Mr. Schwalbaum altered the computer 
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model’s input data in the manner described in Mr. Schwalbaum’s February 4, 
2007 email.  
 

See Proposed Amended Complaint, ¶94.  This allegation fails to include any specificity 

concerning the time, dates, or places when Wright-Pierce allegedly altered the computer model  

(i.e.,  was the alleged alteration during the initial model development phase before the survey 

error was detected on February 7, 2007?;  or was it after Jesse Schwalbaum received a new 

budget to correct a survey error and recalibrate the model?;  or was it in the final model data 

supplied to Wolfeboro and the NHDEP in the Phase Three Report in March 2007?).  There is no 

specificity as to what the alteration consisted of (i.e.,  exactly what was allegedly altered in the 

computer model?).  Finally, there is no specificity as to the content of the misrepresentation 

and/or to whom and when it was made.   Nothing in the so-called “new facts” provides any 

information about the time, place or content as required by Rule 9(b).   Additionally, “[w]hile 

Rule 9(b) permits scienter to be demonstrated by inference, this ‘must not be mistaken for license 

to base claims of fraud on speculation and conclusory allegations.’” O’Brien v. National 

Property Analysts Partners, 936 F.2d 674, 676 (2d Cir. 1991).  In sum, Wolfeboro has failed to 

satisfy Rule 9(b)’s heightened pleading standard.  

            2. The Proposed Amendments Fail The “Plausibility” Test 

 Similarly, the allegation in Paragraph 97 of the proposed Amended Complaint that 

Wright-Pierce discovered an error in the data used to construct the computer model does not 

state a plausible claim for fraud or misrepresentation within the meaning of Twombly and Iqbal.   

There is no question that Mr. Smith of Wright-Pierce wrote an internal email discussing the 

survey error as follows: 

Neil, 
 
Attached is a site plan showing the location of B-9 MW 7 and the survey (top of 
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pvc) elevation provided by the surveyor Don Voltz.  The location of MW 7 
indicates the ground elevation should be approximately 663 where Voltz’s 
elevation puts the ground at approximately 642.  The top checks out with the rest 
of the monitoring well surveyed elevations so I suspect Voltz’s elevation survey is 
the problem for MW 7.  I picked up earlier errors with his survey and had him 
correct the mistakes so it is not out of the question that there is another error. 
 
Neil, if you and Pete concur, would you have either Voltz or internal WP staff 
reshoot MW 7.  I do not want to have this discrepancy picked up by reviewers and 
have it raise questions on the accuracy of the model and its results.   
 

See Wolfeboro Exh. B,  see also Proposed Amended Complaint, ¶ 97.  However, nothing in this 

internal email demonstrates that Wright-Pierce misrepresented anything --  in fact it 

demonstrates just the opposite – i.e., that  an elevation data error was detected by Wright-Pierce 

and Wright-Pierce immediately took steps to correct the error.7 As the United States Supreme 

Court explained in Twombly and Iqbal, if the facts alleged in a complaint could support a 

conceivable inference of wrongdoing or an “obvious alternative explanation” then the 

plausibility standard requires the court to choose the “obvious alternative explanation,” and rule 

that the facts do not state a claim to relief that is plausible on its face.  See Iqbal, 556 U.S. at 682 

(quoting Twombly, 550 U.S. at 567); See Arkansas Public Employee Retirement Sys. v. GT 

Solar Int’l, Inc., 2009 WL 3255225 at * 4 (D.N.H. 2009) (quoting Iqbal, 129 S.Ct. at 1951-52 

and Twombly, 550 U.S. at 567).  

 Similarly, Wolfeboro’s allegations in Paragraph 100 of the proposed Amended 

Complaint do not suggest any wrongdoing and are not actionable.  Paragraph 100 alleges: 

100.  On February 14, 2007, Mr. Neil Cheseldine of WP sent an 
internal confidential email in which he indicated that Mr. Schwalbaum had 
verbally indicated that the Site had a capacity about 1,000,000 gpd.  A true 
and accurate copy of this email is attached as Exhibit D.  Mr. Cheseldine 
instructed the team not to tell Wolfeboro of the results, only that the 
“modeling results continue to look pretty good.”  

 

                                                
7  Wolfeboro’s allegation that “it is unknown whether this error was ever corrected” is also made in bad faith. 
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See proposed Amended Complaint, ¶ 100.   Here again, the allegations in Paragraph 100 about 

Wright-Pierce’s internal communications fail the Twombly and Iqbal plausibility test, since the 

allegations do not support an inference of fraudulent intent but instead, support an “obvious 

alternative explanation” that Wright-Pierce’s intent in communicating with Wolfeboro was to 

avoid over-stating the loading capacity of the Site.  See Iqbal, 129 S.Ct. at 1951-52; Twombly, 

550 U.S. at 567.  Additionally,  Wolfeboro’s allegations in Paragraph 102 of the proposed 

Amended Complaint fail to plausibly suggest any wrongdoing: 

 102. On March 7, 2007, Mr. Smith sent an internal email to four 
WP employees in which he stated that the Site could not handle any load 
above 600,000: “It is our opinion the modeling does show breakout will 
occur in the vicinity of B-7 at flows of 800,000 ad 1,000,000 gpd.  The memo 
and Section 9.5 of our report needs to be changed to reflect this finding.”  A 
true and accurate copy of this email is attached as Exhibit F. 
 

See proposed Amended Complaint, ¶ 102 (emphasis in original). It is unclear what 

“wrongdoing” Wolfeboro is attempting to allege in the above-quoted Paragraph 102, but 

Wolfeboro conveniently fails to mention that Wright-Pierce did, in fact,  include the “breakout” 

information in Section 9 of the Phase Three Report, as follows:  

The final model simulations indicate at a sustained flow of 600,000 gpd no 
“breakout” would occur at non-existing groundwater discharge areas.  At the 
higher sustained flow conditions simulations of 800,000 gpd and 1,000,000 
gpd the model results indicate the potential for breakout to occur  
 

See Exh. 5 (p. 9-6); see also Exh. 5,  Appendix O at  p. 6-8.   “The plausibility standard is not 

akin to a ‘probability requirement,’ but it asks for more than a sheer possibility that a defendant 

has acted unlawfully.”  Twombly, 550 U.S. at 570.8   Since  “the well-pleaded facts do not 

permit the court to infer more than the mere possibility of misconduct,” see Iqbal, 129 S.Ct. at 

1950, they fail to state a claim under Rule 12(b)(6). 
                                                
8 “Where a complaint pleads facts that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of the line 
between possibility and plausibility of entitlement to relief.’” Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 
557). 
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3. Wolfeboro Cannot Prove The Essential Element of “Reasonable Reliance”  
 
 Finally, Wolfeboro’s proposed Amended Complaint is futile because Wolfeboro does not 

and cannot allege that it relied to its detriment on Wright Pierce’s statements in the Phase Three 

Report that “final model simulations indicate at a sustained flow of 600,000 gpd no ‘breakout’ 

would occur at non-existing groundwater discharge areas.”  See Exh. 5.   Instead of relying upon 

a loading rate of 600,000 gpd, Woodard & Curran’s hand-written daily field log plainly shows 

that beginning on March 4, 2009,  Wolfeboro overloaded the RIBS at 800,000 gpd and upwards 

of  2,020,000 gpd until breakout occurred on April 17, 2009 and damaged the Site.   Compare 

Exh. 7 (daily field logs with loading data)  with  Exh.  8 (Wolfeboro Status Report with altered 

loading data).   Moreover, on May 7, 2007,  just a few weeks after the breakout and slope failure 

occurred at the RIBs,  David Ford admitted in an email to Wright-Pierce  that  “the Town, under 

my direction, overloaded the RIBs.” See Exh. 9. Thus, Wolfeboro does not allege in the 

proposed Amended Complaint (and cannot allege) that it relied upon Wright-Pierce’s 

recommendations to load at no more than 600,000 gpd and/or Wright-Pierce’s warnings in the 

Phase Three Report that  at “simulations of 800,000 gpd and 1,00,000 gpd the model results 

indicate the potential for breakout to occur.”  The facts show just the opposite – i.e., that 

Wolfeboro unreasonably ignored the information in the Phase Three Report about the potential 

for breakout.    

Under New Hampshire common law, “[t]o establish fraud, a plaintiff must prove that the 

defendant made a representation with knowledge of its falsity or with conscious indifference to 

its truth with the intention to cause another to rely upon it.” Snierson v. Scruton, 145 N.H. 73, 77 

(2000). “In addition, a plaintiff must demonstrate justifiable reliance.” Id.; see also Caledonia, 

Inc. v. Trainor, 123 N.H. 116, 124 (1983).   This Court should deny Wolfeboro leave to amend 
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because the proposed new “Fraud” claim (Count VI) does not and cannot allege the element of 

reasonable reliance, which is essential to state a claim for fraud and fraudulent 

misrepresentation.9 See Proposed Amended Complaint, ¶¶ 138-141.  Simply put, there is no 

allegation of reasonable reliance in Count VI.  Id.  Although the separate proposed claim for 

“Fraudulent Misrepresentation” (Count VIII) alleges in a general and conclusory fashion that 

“Wolfeboro has been injured as a result of WP’s fraudulent misrepresentations and its reliance 

thereon,” the loading data in Woodard & Curran’s daily field log shows that from start-up on 

March 4, 2007 until the breakout and slope failure was noticed on April 17, 2007, Wolfeboro 

consistently overloaded the RIBs at loading rates far exceeding 600,000 gpd until breakout and 

slope failure occurred.    The facts show that Wolfeboro made a conscious decision to overload 

the RIBs,  and did not rely upon Wright-Pierce’s information in the Phase Three Report: 

The final model simulations indicate at a sustained flow of 600,000 gpd no 
“breakout” would occur at non-existing groundwater discharge areas.  At the 
higher sustained flow conditions simulations of 800,000 gpd and 1,000,000 
gpd the model results indicate the potential for  “breakout” to occur in the 
vicinity of Boring B-7.   

 
See Exh. 5 (p. 9-6) (emphasis added).   

The model predicts that the site can serve as a discharge area for up to 600,000 
gpd . . [s]imulations at higher discharge rates were also run and there appears to 
be some potential for breakout at higher discharge rates.  Therefore, we would 
recommend that the site not be considered for higher rates until after the 
system has been operating for some time and new data has been collected to 
confirm the model results and the carrying capacity of the brooks and the 
wetlands.  
 

See Exh. 5 (Appendix O, p. 8) (emphasis added).   Since Wolfeboro did not rely upon the above 

information when it overloaded the RIBs, it cannot prove the element of reasonable reliance.   In 

sum, Wolfeboro’s motion should be denied because its fraud claims are futile. 
                                                
9 Under New Hampshire common law, “[b]oth fraudulent and negligent misrepresentation require the plaintiff’s 
justifiable reliance upon such information to its detriment.” University Sys. of New Hampshire v. United States 
Gypsum Co., 756 F.Supp. 640, 650 (D.N.H. 1990). 
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4. Wolfeboro’s Proposed New Claims For Violation Of RSA 358-A And Gross 
Negligence Are Futile 
 

Finally, the original Complaint already alleges a claim for breach of contract, and in New 

Hampshire it is well established that the New Hampshire Consumer Protection Act (“CPA”), 

chapter 358-A of the New Hampshire Revised Statutes Annotated (“RSA”) does not provide a 

remedy for an ordinary breach of contract claim.  See Beer v. Bennett, 160 N.H. 166, 171 (2010) 

(“[t]he CPA does not provide a remedy for ‘an ordinary breach of contract claim’”).  This is 

because “[a]n ordinary breach of contract claim . . . is not a violation of the CPA.” George v. Al 

Hoyt & Sons, Inc., 162 N.H. 123, 129 (2011). To recover under RSA 358-A, a plaintiff must 

show that the defendant used an unfair method of competition or a deceptive act or practice, that 

the act occurred in trade or commerce, and that the defendant’s conduct rose to  “a level of 

rascality that would raise an eyebrow of someone inured to the rough and tumble of the world of 

commerce.” ACAS Acquisitions v. Hobert, 155 N.H. 381, 402 (2007).   As discussed above, 

Wolfeboro fails to allege fraud with particularity, and even if true, the other allegations in the 

proposed Amended Complaint are insufficient to support a conclusion that Wright-Pierce’s 

conduct was immoral, unethical, oppressive, or unscrupulous within the meaning of RSA 358-A.  

Additionally, as noted above, the proposed new allegations are merely an effort to repackage 

claims for Professional Negligence, Breach of Contract, Negligent Misrepresentation, and 

Breach of Warranty  that are already pled in  the original Complaint.    Wolfeboro has failed to 

demonstrate good cause within the meaning of Rule 16, and its motion should be denied.  

III. CONCLUSION 

For all of the above reasons, this Court should deny Wolfeboro leave to amend its 
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Complaint because the good cause standard has not been met. Wolfeboro has failed to satisfy the 

heightened pleading standard and particularity requirements under Rule 9(b) because it has not 

specified the time, place, and content of an alleged false or fraudulent misrepresentation.  The 

Rule 9(b) particularity requirements are intended to protect defendants’ reputations and avoid 

frivolous strike suits advanced by plaintiffs to increase settlement value.  Moreover, Wolfeboro’s 

proposed fraud claims fail for the additional reason that Wolfeboro cannot prove the element of 

reasonable reliance, an essential element of a fraud claim under New Hampshire common law.  

Wolfeboro does not and cannot allege that it reasonably relied upon information in the Phase 

Three Report that breakout did not occur at simulated computer model conditions of 600,000 gpd 

and below, because the facts show that Wolfeboro overloaded the RIBs at flow rates far 

exceeding 600,000 gpd.  Indeed, Wolfeboro loaded the RIBs at rates ranging from 800,000 

gallons per day and up to 2,020,000 gpd, until breakout occurred on April 17, 2009.  

Additionally,  David Ford, the Director of Public Works,  admitted in an email that  “the Town, 

under my direction, overloaded the RIBs.” See Exh. 9.  In sum, Wolfeboro’s motion to amend 

should be denied because Wolfeboro was not diligent in bringing its Motion, the proposed 

amendment is in bad faith, and the proposed new claims are futile.      

Respectfully submitted, 

      WRIGHT PIERCE 
By its attorneys, 

_/s/Patricia B. Gary ______ 
Patricia B. Gary,  BBO #8163 
Kelly Martin Malone, BBO #18093 
David H. Corkum (Pro Hac Vice)  

       DONOVAN HATEM LLP 
       2 Seaport Lane, 8th Floor 
       Boston, MA 02210 
       Tel (617) 406-4500 
       Fax (617) 406-4501 
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       pgary@donovanhatem.com 
       kmalone@donovanhatem.com 
       dcorkum@donovanhatem.co 
Dated: May 29, 2013 

CERTIFICATE OF SERVICE  
 
 In accordance with Local Rule 5.4(b), I hereby certify that this document filed through 
the ECF system on May 29, 2013, will be sent electronically to the registered participants as 
identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as 
non registered participants. 

 
/s/Patricia B. Gary _ 

      Patricia B. Gary 
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