
EXHIBIT A
(Surreply Memorandum)

Case 1:12-cv-00130-JD   Document 33-1   Filed 06/26/13   Page 1 of 7



UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

TOWN OF WOLFEBORO
Civil No. 1:12-cv-00130-JD

Defendant.

Plaintiff,

WRIGHT-PIERCE,

v.

)
)
)
)
)
)
)
)

----------),

WRIGHT-PIERCE'S SURREPLY MEMORANDUM IN OPPOSITION TO THE
TOWN OF WOLFEBORO'S MOTION FOR LEAVE TO FILE AN

AMENDED COMPLAINT

Pursuant to Local Rule 7.1 (e)(3), the Defendant, Wright-Pierce ("Wright-Pierce")

respectfully submits this Surreply Memorandum in Opposition to the Plaintiff, Town of

Wolfeboro's ("Wolfeboro") Motion For Leave To File An Amended Complaint. Wolfeboro's

motion should be denied because Wolfeboro has not satisfied the good cause standard for an

amendment under Rule 16(b). Wolfeboro was not diligent in bringing this Motion and Wright-

Pierce will be unfairly prejudiced because Rule 26(a)(2) expert reports were completed in

February, 2013, and an amendment will require the re-opening of expert discovery which in turn

will prolong and exponentially increase the cost of this litigation. Additionally, Wolfeboro's

proposed new claims are brought in bad faith, are not pled with particularity under Rule 9(b), and

are futile.

I. ARGUMENT

A. Wright-Pierce Will Be Unfairly Prejudiced By An Amendment

The good cause standard focuses on "the diligence (or lack thereof) of the moving party

more than it does on any prejudice to the party-opponent." See Stein v. Girl Scouts of the USA,

383 F.3d 7, 12 (lst Cir. 2004). "Prejudice to the opposing party remains relevant but is not the

dominant contention." O'Connell v. Hyatt Hotels of Puerto Rico, 357 F.3d 152, 155 (l st Cir.
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2004). However, the First Circuit also clarifies: "particularly disfavored are motions to amend

whose timing prejudices the opposing party by 'requiring a re-opening of discovery with

additional costs, a significant postponement of the trial, and a likely major alteration in trial

tactics and strategy.''' Id. (emphasis supplied). In its Reply Memorandum, Wolfeboro

disingenuously argues that Wright-Pierce "will [not] be unfairly prejudiced in the slightest by the

granting of this Motion." See Wolfeboro's Reply, p. 2. Wolfeboro fails to mention that the

Expert Disclosures and Written Reports and Supplementations under Rule 26(a)(2) were

completed on February 1,2013. See Exh. 2.1 The Scheduling Order provides:

Date of Disclosure of Experts and Expert's Written Reports and
Supplementations:

Plaintiffs: October 19,2012 Defendants: December 19,2012
Supplementations under Rule 26(e) due: February 1,2013

See Exh. 2. Both parties requested these expert disclosure deadlines so that the case would be

ready for mediation before June, 2013. Wolfeboro's expert, Fuss & O'Neill, prepared a 35-page

report with a section on "Hydrogeologic Modeling," that criticized, inter alia, Wright-Pierce's

modeled permeabilities, use of drain cells, loading test, and predictive simulations. See Exh. 10

(Fuss & O'Neill Expert Report). Wright-Pierce expended an enormous amount of money to hire

its own experts, including John R. Kastrinos, Lead Hydrogeologist at Haley & Aldrich, who

prepared an expert report rebutting Fuss & O'Neill's criticisms of Wright-Pierce's groundwater

discharge model (hereinafter, the "Model"). See Exh. 11 (Haley & Aldrich Expert Report).

Wolfeboro's proposed fraud claims will require explanation by hydro geologist experts.

The fraud claims are not pled with particularity, but the new allegations -- though vague and

conclusory -- concern Wright-Pierce's development of the Model, a subject that requires

specialized expertise and is beyond the ken ofthe average layperson. Accordingly, Wright-Pierce

I Exhibits 1-9 were filed with Wright-Pierce's Opposition, dated May 29, 2013. Exhibits 10-13 are filed
herewith.
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will be unfairly prejudiced because allowance of Wolfeboro's proposed amendment at this late

date will require this Court to re-open expert deadlines, and will require Wright-Pierce to re-

engage expensive experts that will prolong and greatly increase the cost of this litigation.

When Wolfeboro asked this Court to establish a Scheduling Order with expert report

deadlines of October 19, 2012, December 19, 2012, and February 1, 2013, see Exh. 2

(identifying expert deadlines) it made a conscious tactical choice to accelerate expert discovery.

Yet, Wolfeboro did not serve Wright-Pierce with its First Request for the Production of

Documents until November 29, 2012, over a month after the Scheduling Order deadline for the

Plaintiffs expert report, and just one day before the November 30, 2012 deadline for

Amendments to Pleadings. See Exh. 12 (Wolfeboro email dated November 29, 2012, serving

First Request for Production of Documents). No good excuse has been offered by Wolfeboro

for this absence of diligence, and even after Wright-Pierce served Wolfeboro with a disc of

electronically stored information ("ESI") on January 22, 2013, see Exh. 1, Wolfeboro waited

another four months to bring its motion to amend. This Court should reject Wolfeboro's cursory

explanations as to why it could not obtain Wright-Pierce's ESI any earlier. Wolfeboro's own

attorneys filed the Complaint on April 2, 2012 and subsequently requested the Scheduling Order

deadlines which the Court adopted. If Wolfeboro had acted with diligence it could have served

Rule 34 document requests and obtained Wright-Pierce's ESI before the deadline for

amendments, and before Wright-Pierce's Rule 26(a)(2) expert report deadline? Wolfeboro has

not established good cause - it has failed to demonstrate that it could not have filed its motion to

amend at an earlier point when unfair prejudice to Wright-Pierce could have been avoided. Steir

v. Girl Scouts of the USA, 383 F.3d at 12, n. 5.

2 The First Circuit has repeatedly recognized, "For Rule l6(b) to operate effectively, litigants cannot be pennitted to
treat a scheduling order as a frivolous piece of paper idly entered, which can be cavalierly disregarded without periJ .
. .liberally granting motions to amend the pleadings after a party has disregarded the scheduling order deadline-
would effectively 'nullify the purpose of Rule l6(b)(I)." O'Connell v. Hyatt Hotels of Puerto Rico, 357 F.3d 152,
155 (151Cir. 2004).

3

Case 1:12-cv-00130-JD   Document 33-1   Filed 06/26/13   Page 4 of 7



B. Wolfeboro's Allegations Of Fraud Are Not Pled With Particularity

In Rodi v. S. New Eng. Sch. of Law, 389 F.3d 5, 15 (151Cir. 2004), the First Circuit noted

that allegations of fraud must be "stated with particularity" and that this requires "an averment

'of the who, what, where, and when of the allegedly false or fraudulent representation.'" Id.; see

also Doyle v. Hasbro, Inc., 103 F.3d 186, 194 (151Cir. 1996) (Rule 9(b) requires "the time, place,

and content of an alleged false representation"). Wolfeboro does not provide the requisite

particularity and alleges instead:

94. Upon infOrmation and belief, WP and Mr. Schwalbaum altered the computer
model's input data in the manner described in Mr. Schwalbaum's February 4,
2007 email.

See Proposed Amended Complaint, ~94. Wolfeboro's Reply Memorandum also fails to identify

the time, dates, or places when Wright-Pierce allegedly altered the computer model - and does

not describe "what" was allegedly altered. The purpose of Rule 9(b) is to "discourage 'strike

suits,' and to prevent the filing of suits that simply hope to uncover relevant information during

discovery." Karvelas v. Melrose-Wakefield Hosp., 360 F.3d 220,226 ( 151Cir. 2004).

C. Wolfeboro Unilaterally Decided To Overload The RIBs

In its Reply Memorandum, Wolfeboro's attaches internal Wright-Pierce emails and once

again quotes them out of context. Wolfeboro argues that its fraud claims are not futile, and that

it will be able to prove the "reasonable reliance" element of fraud because it was a "joint

decision" between David Ford and Wright-Pierce to overload the RIBs at 800,000 gpd. This

argument defies the truth. As noted in Wright-Pierce's Opposition, on February 15, 2009,

Melissa Hamkins of Wright-Pierce contacted Mitch Locker at the New Hampshire DEP to

clarify for David Ford the proper loading rate, and Mitch Locker wrote back that "the intent and

identified limit [ofthe permit! is 600,000 god to the basins." Exh. 6. On March 3, 2009, Melissa

Hamkins wrote David Ford an email with the subject line, "Initial operation of RIB" that stated:
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"for the initial application of water to the RIBS we would like you to applying to all three basins

simultaneously (open all three valves) at a constant rate of 0.6 mgd [600,000 g,pffl.

(approximately 416 gpm) over 24-hrs per day. This will develop a steady state groundwater

mound geometry to compare to the model predicted mound." Exh. 13. But David Ford ignored

Wright-Pierce's and Mitch Locker's directive to load at 600,000 gpd, and instead, took over the

RIBs and unilaterally started loading at 800,000 gpd. Exh. 7 and 8. On March 4,2009 at 12:32

PM, David Ford wrote an email to Wright-Pierce and Woodard & Curran personnet,3 with a

subject line that is utterly false because it states: "Town has taken system and is in Initial

operation of RIB per W-P recommendations." Although Ford took over the RIBs, he did not

begin initial operation of the RIBs per Wright-Pierce's recommendations, because he did not

begin loading "at a constant rate of 0.6 mgd (approximately 416 gpm)" as Wright-Pierce

recommended. Exh. 13. Instead, Ford's March 4, 2009 email states that "pumps are no(w]

running at about 500 gpm." Exh. 13. The next day, on March 5, 2009 at 12:19 PM, Ford wrote

another email to Ms. Harnkins about a new plan to "run pumps at 555 gpm for 21 days," and

asked "Is this ok?" Ms. Harnkins wrote back to Ford, "You had indicated that you would run

this past Mitch Locker, have you had a chance to get feedback from him on this? Would you like

me to contact him?" See Exh. 13. David Ford did not heed Wright-Pierce's advice, and did not

contact Mitch Locker because he already knew what the answer from Mitch Locker would be.

Just two weeks earlier, Mitch Locker had clarified: "the intent and identified limit [ofthe permit!

is 600,000 gpd to the basins." Exh. 6. Thus, the fraud claims are futile because the reasonable

reliance element cannot be met.

II. CONCLUSION

For all of the above reasons, this Court should deny Wolfeboro leave to amend its

3 David Ford's March 4, 2009 email was sent to Russell Howe and Dave Dedian who are employees of Woodard &
Curran, the Contract Operator of the RIBs. See Exh. 13.
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Complaint because the good cause standard has not been met.

Respectfully submitted,
WRIGHT PIERCE
By its attorneys,

Dated: June 26,2013

Is/Patricia B. Gary
Patricia B. Gary, BBO #8163
pgary@donovanhatem.com
Kelly Martin Malone, BBO #18093
kmalone@donovanhatem.com
David H. Corkum (Pro Hac Vice)
dcorkum@donovanhatem.co
DONOVAN HATEM LLP
2 Seaport Lane, 8th Floor
Boston, MA 02210
Tel (617) 406-4500
Fax (617) 406-4501

CERTIFICATE OF SERVICE

In accordance with Local Rule 5.4(b), I hereby certify that this document filed through
the ECF system on June 26, 2013, will be sent electronically to the registered participants as
identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as
non registered participants.

/s/Patricia B. Gary
Patricia B. Gary

01536618.DOC
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