
UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

TOWN OF WOLFEBORO
Civil No, 1:12-cv-00130-JD

Defendant.

Plaintiff,

WRIGHT-PIERCE,

v,

)
)
)
)
)
)
)
)

----------,)

WRIGHT-PIERCE'S OPPOSITION TO THE TOWN OF WOLFEBORO'S
MOTION TO SUPPLEMENT PLAINTIFF'S MOTION FOR LEAVE TO FILE

AMENDED COMPLAINT BASED ON NEWLY PRODUCED EVIDENCE

The Defendant, Wright-Pierce ("Wright-Pierce") respectfully submits this Opposition

to the Plaintiff, Town of Wolfeboro's ("Wolfeboro") "Motion To Supplement Plaintiffs

Motion For Leave To File Amended Complaint Based On Newly Produced Evidence."

Wright-Pierce incorporates herein by reference the Affidavit of W. Jesse Schwalbaum

("Schwalbaum Affidavit") including Exh. 1and Exh. 2, filed herewith.

I. ARGUMENT

A. Wolfeboro Should Not Be Given Carte Blanche To Brief This Motion Ad
Infinitum

Wolfeboro should not be given carte blanche by this Court to endlessly brief its

Motion to Amend the Complaint. Simply put, the briefing permitted under Local Rule 7.1

(Motion, Opposition, Reply, Surreply) has been completed. This Court denied Wolfeboro's

original Motion to Amend without prejudice on May 9, 2013 because Wolfeboro failed to

address the correct standard of law under Rule 16(b). I See Docket # 26. Although this Court

gave Wolfeboro a second chance by denying its original Motion to Amend without prejudice,

IWright-Pierce opposed Wolfeboro's original Motion to Amend on the grounds, inter alia, that Wolfeboro had
not satisfied or even mentioned the Rule 16(b) standard. See Docket # 25.
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the Rules of Civil Procedure should mean something, and both parties should receive the

benefit of the Federal Rules and the Local Rules. Wolfeboro should not be permitted to brief

the very same Motion to Amend ad infinitum.

B. The So-Called "Newly Produced Evidence" Is Not Evidence Of Fraud

In the present "Motion to Supplement" Wolfeboro once again attempts to mislead this

Court by cherry picking phrases from an email chain [and a scribbled note] and then adding

its own surmise, speculation, conjecture, and innuendo? Mr. Schwalbaum's Affidavit

demonstrates the futility of Wolfeboro's allegations. As Mr. Schwalbaum explains, the

emails in Wolfeboro Exhibit A are from February 6, 2007, when he was still in the process

of experimenting and doing "numerous runs" to develop the parameters for the Groundwater

Model (the "Model"), which involved an "iterative process":

The overall goal of the numerical groundwater flow modeling is to quantify
and predict the physical and chemical impacts of a proposed in-ground e.fJluent
discharge. What was transcribed in that email exchange is an iterative process
of zeroing in on the most representative version of the Model. Contrary to
Wolfeboro's assertion. it does not depict a process of making biased changes
to some earlier "correct" version ofthe Model. The process of groundwater
modeling involves doing numerous runs to make the model best fit the data. 1
always start with the most conservative parameters and then work towards
making it conservative, but realistic. The iterative process is standard industry
practice, and the last version ofthe Model is the geologist's best estimate.

See Schwalbaum Affidavit, ~~ 4-5.

Wolfeboro Exhibit B is a scribbled note that Mr. Schwalbaum wrote to himself on

June 2, 2009, over 2 ~/2years after he completed the Model, and was intended for his personal

use only. See Schwalbaum Affidavit, ~ 6. Although barely legible, it records Mr.

Schwalbaum's thoughts to himself on June 2, 2009. See Wolfeboro Exhibit B (scribbled

2 Similar to Wolfeboro's original Motion to Amend (Dkt No. 23 ) and its Second Motion to Amend (Dkt. No.
28) Wolfeboro alleges that "WP and/or its consultant, Mr. Jesse Schwalbaum, intentionally manipulated the
results of the computer model to defraud Wolfeboro." See Wolfeboro Motion to Supplement, p. 2.
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note). In his Affidavit, Mr. Schwalbaum testifies, "the note was ... intended to document

the fact that I did not have in my possession the data used to revise the estimated till

boundary. It was my recollection that Mr. Smith sent me revised data after he visited the site,

and made visual observations of certain areas in question." See Schwalbaum Affidavit ~ 7

(emphasis added). However, Mr. Schwalbaum clarifies that he subsequently reviewed actual

test pit and boring data performed by Wright-Pierce on November 20, 2006, December 14,

2006, and April 10-12,2007, and the data fully supports Mr. Smith's classification of the area

in question as sand and gravel. See Schwalbaum Affidavit, ~ 7, Exh. 1 and Exh. 2.

Specifically, Mr. Schwalbaum testifies as follows:

As can be seen in Exh. 1, Test Pits 29, 30, 31, 32, PTP-2, PTP-3, PTP-4
(Formation Classification) , and Exh. 2, Boring Nos. 19 MB-S, 19MB-C, and
19MB-N (Formation Classification) the soil is described as "sand" and/or
"gravel." See Exh. 1 and Exh. 2. I was unaware of this test pit and boring
data when I wrote the scribbled note to myself (Wolfeboro Exhibit B) in June,
2009. After reviewing the above-referenced test pit and boring data, it is my
opinion that Mr. Smith's professional assessment of this area as sand or
stratified drift was appropriate and supported by the data that was available to
him at the time.

See Schwalbaum Affidavit, ~ 7 (emphasis supplied); Exh. 1 and Exh. 2. Accordingly, the so-

called "newly produced evidence" in Wolfeboro's present "Motion To Supplement" does not

satisfy the good cause standard under Rule 16(b), and the motion should be denied.

B. Wright-Pierce Will Be Unfairly Prejudiced If Wolfeboro Is Permitted To
Amend Its Complaint

When Wolfeboro asked this Court to establish a Scheduling Order with expert report

deadlines of October 19,2012, December 19,2012, and February 1,2013, it made a conscious

tactical choice to accelerate expert discovery. See Wright-Pierce's Surreply Memorandum., p.

1-4. Wolfeboro's own attorneys requested the Scheduling Order deadlines which the Court

adopted, including the deadline for amendments to pleadings. Id. The timing of expert
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disclosures and expert reports was based on the Plaintiffs own discovery strategy, and those

deadlines have long passed. If Wolfeboro's proposed Amendments are allowed, the expert

deadlines would need to be reopened. Wolfeboro has not established good cause to amend its

Complaint - it has failed to demonstrate that it could not have filed its Motion to Amend at an

earlier point when unfair prejudice to Wright-Pierce could have been avoided. Steir v. Girl

Scouts of the USA, 383 F.3d at 12, n. 5. Further, as previously discussed at length in Wright-

Pierce's Opposition (Docket # 24) and Wright-Pierce's Surreply (Docket # 36) Wolfeboro's

Motion to Amend should be denied because the proposed amendments are brought in bad

faith, are not pled with particularity under Rule 9(b), and are futile.

II. CONCLUSION

Wolfeboro's present "Motion to Supplement" should be denied because the briefing of

its Second Motion to Amend is already completed. See Docket # 23 (Wolfeboro's First

Motion to Amend, April 23, 2013); Docket # 25 (Wright-Pierce's Opposition, May 7, 2013);

Docket # 26 (Order denying Motion to Amend without prejudice, May 9,2013); Docket # 28

(Wolfeboro's Second Motion to Amend, May 12, 2013) Docket # 29 (Wright-Pierce's

Opposition, May 29, 2013); Docket # 34 (Wolfeboro's Reply, July 8, 2013); Docket # 36

(Wright-Pierce's Surreply, July 16, 2013). Although this Court gave Wolfeboro a second

chance by denying its original Motion to Amend without prejudice, Wolfeboro should not be

permitted to endlessly brief the very same Motion to Amend. If this Court were to allow it,

Wolfeboro could continue seeking leave to amend ad infinitum by simply making new

allegations regardless of timeliness, plausibility, or prejudice to Wright-Pierce, and regardless

of the Rule 16(b) "good cause" standard. For all of the above reasons, Wolfeboro's Motion

to Supplement should be denied.
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Respectfully submitted,

WlUGHT PIERCE
By its attorneys,

Is/Patricia B. Gary
Patricia B. Gary, BBO #8163
Kelly Martin Malone, BBO #18093
David H. Corkum (Pro Hac Vice)
DONOVAN HATEM LLP
2 Seaport Lane, 8th Floor
Boston, MA 02210
Tel (617) 406-4500
Fax (617) 406-4501
pgary@donovanhatem.com
kmalone@donovanhatem.com
dcorkum@donovanhatem.co

Dated: July 31, 2013

CERTIFICATE OF SERVICE

In accordance with Local Rule 5.4(b), I hereby certify that this document filed through
the ECF system on July 31, 2013, will be sent electronically to the registered participants as
identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as
non registered participants.

/s/Patricia B. Gary
Patricia B. Gary

01543589.DOC
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