
UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
____________________________________ 
TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 

 
MOTION TO SUPPLEMENT PLAINTIFF’S MOTION FOR LEAVE T O FILE AN 

AMENDED COMPLAINT BASED ON NEWLY PRODUCED EVIDENCE 
 

 Now comes the Plaintiff, the Town of Wolfeboro (“Wolfeboro”) and respectfully submits 

the instant motion to supplement its Motion for Leave to file an Amended Complaint [Document 

#28], currently pending before the Court, based on documents produced on July 3, 2013 by one 

of Defendant, Wright-Pierce’s (“WP”) subconsultants, via WP’s counsel.  These newly produced 

documents include an email (attached hereto as Exhibit A) and a memorandum (attached hereto 

as Exhibit B) that directly support the additional counts in Wolfeboro’s proposed Amended 

Complaint.  Further, these documents directly refute Wright-Pierce’s (“WP”) version of the 

“facts” proffered to the Court in its Objection to Wolfeboro’s Motion for Leave to file an 

Amended Complaint.  In further support, Wolfeboro states the following: 

Procedural History 

1. On May 12, 2013, Wolfeboro file a Motion for Leave to file an Amended Verified 

Complaint (“Wolfeboro’s Motion for Leave”).  The proposed Amended Complaint includes 

additional counts for fraud, fraudulent misrepresentation, gross negligence, and violations of 

RSA 358-A.   

2. As further described in Wolfeboro’s Motion for Leave, the additional counts arise 
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out of documents produced by WP on January 22, 2013 in response to Wolfeboro’s discovery 

requests (“WP’s January 22nd Production”).  Wolfeboro alleges that this evidence, inter alia, 

shows that WP and/or its consultant, Mr. Jesse Schwalbaum, intentionally manipulated the 

results of a computer model in order to defraud Wolfeboro.  More specifically, that WP and/or 

Mr. Schwalbaum altered the input data to yield acceptable results despite the fact that there was 

insufficient data to do so and despite the fact that the computer model conclusively showed that 

the site could not dispose of the design capacity of 600,000 gpd without “break-outs,” or damage 

to the Site.   

3. On May 29, 2013, Defendant, Wright-Pierce (“WP”) filed an objection to 

Wolfeboro’s Motion for Leave (“WP’s Objection”).   

4. On June 12, 2013, Wolfeboro filed a Motion for leave to file a Reply in response 

to WP’s Objection.  On July 5, 2013, the Court granted Wolfeboro’s Motion.  On July 8, 2013, 

Wolfeboro filed its Reply (“Wolfeboro’s Reply”). 

5. On June 26, 2013, before the Court granted Wolfeboro’s Motion to file a Reply, 

WP filed a Motion for leave to file a sur-reply in response to Wolfeboro’s Reply.  On July 16, 

2013, the Court granted WP’s Motion for leave to file a sur-reply. 

Mr. Schwalbaum’s Document Production 

6. On February 20, 2013, Wolfeboro’s counsel served a Deposition Subpoena duces 

tecum on Mr. Schwalbaum, WP’s consultant hired to create the computer model.  Shortly 

thereafter, WP’s counsel informed Wolfeboro’s counsel that it was also representing Mr. 

Schwalbaum pursuant to a joint defense agreement between Mr. Schwalbaum and WP. 

7. Despite numerous requests by Wolfeboro’s counsel between April and June of 

2013 for Mr. Schwalbaum’s documents, WP’s counsel failed to produce Mr. Schwalbaum’s 
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documents until July 3, 2013 (“Mr. Schwalbaum’s Production”).   

8. Wolfeboro’s counsel reviewed Mr. Schwalbaum’s documents and discovered an 

email chain between Mr. Schwalbaum and Gary Smith of WP that was not part of WP’s January 

22nd Production.  The email directly supports the fraud-based allegations in Wolfeboro’s 

proposed Amended Complaint and directly refutes the “facts” proffered by WP in its Objection.   

9. In the email dated February 6, 2007, attached hereto as Exhibit A, Mr. 

Schwalbaum states that the computer model does not support the design load rate of 600,000 gpd 

and that he can only recommend a design load rate of 400,000 gpd without additional data:  

“I think we are starting to push the envelope without more data.  I could probably 
make this look better on paper if I spent another day but that doesn’t mean it 
would work.  I’d be comfortable recommending 400,000 without further data.”  
See Exhibit A. 
 

10. In response, WP’s Gary Smith wrote an email back to Mr. Schwalbaum 

instructing him to “do whatever you modelers do to support the 600,000 gpd.”  Exhibit A 

(emphasis added). 

11. Gary Smith’s email, which appears to instruct Mr. Schwalbaum to falsify the 

model’s results to yield acceptable results despite the fact that the model clearly shows that the 

site cannot handle the design capacity, is additional evidence of fraud and gross negligence. 

12. In addition, Mr. Schwalbaum’s Production includes a hand written note by Mr. 

Schwalbaum dated June 2, 2009 stating that Gary Smith personally altered the site geology after 

the model yielded unacceptable results in February of 2007 and that there was no justification for 

making these alterations, other than “wishful thinking:” 

Ok, I see the problem.  In early Feb of 06, the model was showing problem 
discharging 600,000 gpd.  It was showing break out in the region that is now 
having break out issues.  On 2/6/07, Gary sent me a revised interpretation of the 
geology of the site.  [illegible] of having till extend westward of Nineteen Mile 
Brook.  He pushed the till [illegible] eastward of the brook.  This solved the 
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problem, but it looks like he did not have the data to base that change on.  It 
was just wishful thinking.  I see a major run in with Gary coming soon.  See 
Exhibit B (emphasis added). 

 

13. The factually unsupported modifications to the site geology referenced by Mr. 

Schwalbaum in the above memorandum came on the very same day (February 6, 2007) that Mr. 

Schwalbaum informed Mr. Smith that the model could not support the design load of 600,000 

gpd.   

Deficiencies Identified with WP and Mr. Schwalbaum’s Productions 

14. Mr. Schwalbaum’s Production reveals apparent serious and significant issues with 

the collection and production of electronically stored information.  This directly impacts the legal 

standard applied by the Court in assessing Wolfeboro’s Motion for Leave. 

15. Mr. Schwalbaum’s Production contains 47 email communications with WP that 

should have been part of WP’s January 22nd Production but were not.  In addition, Mr. 

Schwalbaum’s Production did not include over 140 emails from WP to Mr. Schwalbaum that 

were part of WP’s January 22nd production.  These discrepancies indicate potentially serious and 

significant flaws with the means and methods by which electronically stored information was 

collected and produced, leading to the logical conclusion that a substantial amount of 

discoverable information in the possession of WP and Mr. Schwalbaum remains uncollected and 

unproduced.   

16. Based on what appear to be serious and significant flaws with the collection and 

production of electronically stored information in this case, Wolfeboro’s counsel sent WP’s 

counsel the letter attached hereto as Exhibit C requesting additional information about its 

collection methodology.  Although Wolfeboro is attempting to resolve these apparent issues 

directly with WP, the production of 47 new emails directly impacts the legal standard applicable 
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to Wolfeboro’s pending Motion for Leave: whether good cause exists to modify the scheduling 

order, focusing on the diligence of the moving party.  See Steir v. Girl Scouts of the USA, 383 

F.3d 7, 12 (1st Cir. 2004). 

17. Good cause exists to allow Wolfeboro to amend its complaint based on the 

discovery of new evidence produced after the deadline to amend, especially in light of the new 

emails in Mr. Schwalbaum’s production that further support the additional counts in Wolfeboro’s 

proposed Amended Complaint.  

Request to Supplement Wolfeboro’s Pending Motion for Leave 

18. Wolfeboro requests that the Court consider the exhibits attached hereto and the 

content of the instant motion as a supplement to Wolfeboro’s pending Motion for Leave.    

19. Wolfeboro’s counsel contacted WP’s counsel regarding the content of this 

motion.  WP’s counsel does not assent to the relief requested in the motion. 

WHEREFORE, Wolfeboro’s requests that the Court grant this motion and consider the 

content of this motion and the attached exhibits as a supplement to Wolfeboro’s Motion for 

Leave to File an Amended Verified Complaint.   

Respectfully submitted, 

The Town of Wolfeboro, 

By its attorneys, 

 
       /s/ Seth M. Pasakarnis 
       Hinckley, Allen & Snyder LLP 

Rhian M.J. Cull (Pro Hac Vice) 
Seth M. Pasakarnis, Esq. (Bar #18971) 

       11 South Main Street 
       Concord, NH 03301 
       Tel: (603)-545-6102 
Date: July 16, 2013     rcull@haslaw.com  

spasakarnis@haslaw.com  
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CERTIFICATE OF SERVICE 

 I, Seth M. Pasakarnis, hereby certify that this document filed through the ECF system will 
be sent electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF). 
 
Dated: July 16, 2013     /s/ Seth M. Pasakarnis 
       Seth M. Pasakarnis 
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