
UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

TOWN OF WOLFEBORO

Plaintiff,
v.

WRIGHT-PIERCE,

Defendant.

)
)
)
)
)
)
)
)

Civil No. 1:I2-cv-00 130-JD

DEFENDANT WRIGHT -PIERCE'S MOTION TO COMPEL SITE VISIT

Pursuant to Fed. R. Civ. P. 37(a), the Defendant, Wright-Pierce ("W-P"), hereby

moves this Honorable Court to compel the Plaintiff, the Town of Wolfeboro (the "Town"

or "Wolfeboro"), to allow W-P an opportunity to enter and inspect a parcel of real

property which comprises part of Wolfeboro's Wastewater Treatment Disposal System

(the "System"). This site visit is necessary for W-P's newly-retained wetlands consultant

to view and inspect the property and the System, and to potentially assist in formulating a

remedial plan that restores the failed System and mitigates the Town's alleged damages.

In further support of the instant Motion, W-P argues as follows:

BACKGROUND

Wolfeboro, New Hampshire ("Wolfeboro") is located on the shores of Lake

Winnipesaukee in central New Hampshire. As of April 19,2005, Wolfeboro was under

an Administrative Order ("AO") issued by the New Hampshire Department of

Environmental Services ("NHDES") to address issues with its waste water treatment

facilities, which included a treatment plant, a 93 million gallon storage lagoon, and a

spray irrigation system. Wolfeboro retained W-P to assist Wolfeboro in resolving these

issues and complying with the AO.
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WP is an engineering firm specializing in water, wastewater, and infrastructure

services for public and private clients throughout New England. Pursuant to its

agreements with Wolfeboro, WP studied how to resolve Wolfeboro's wastewater

treatment issues, provided Wolfeboro with alternatives, and designed the selected

alternative - a rapid infiltration basin ("RIB") disposal system - on a parcel of land

located in Wolfeboro known as Wolfe-lA (the "Site"). The RIBs are located at the top of

a steep slope.

Approximately SIX weeks after the RIBs began operating, slope failure and

groundwater seeps were discovered on the Site (the "Failure"). Thereafter, a sink hole

developed and fine sands migrated from the hillside down the slope.

After the Failure, Wolfeboro filed the instant litigation, alleging, among other

things, that W-P failed to perform an appropriate evaluation of the Site and that the Site

cannot meet the Town's disposal needs and must be abandoned. W-P retained Haley &

Aldrich, Inc. ("H&A") to evaluate the Site and determine, among other things, whether

the Site can be remediated and restored to its intended use of 600,000 gallons per day. In

its December 2012 report, H&A opined that the Site is usable and does not need to be

abandoned. According to H&A, additional field reconnaissance and explorations were

needed to assess potential solutions to restore the site to its maximum potential. H&A

proposed several potential slope mitigation measures which could be undertaken.

Wolfeboro refused to accept the possibility that the Site could be remediated and

the RIBs restored. At its own expense, W-P asked H&A to prepare a proposed slope
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stabilization plan, as recommended in H&A' s initial report. H&A performed a

geotechnical and hydrogeologic assessment of the site, and prepared a report, dated

August 16, 2013, detailing its proposed slope stabilization plan (the "H&A Remedial

Plan"). Wright-Pierce provided Wolfeboro with the H&A Remedial Plan on August 16,

2013, and after much prodding was able to convince Wolfeboro and its counsel to meet to

discuss H&A' s proposal. This meeting was held on August 22, 2013. Thereafter, on

October 7,2013, the parties met with the NHDES to discuss the permitability ofH&A's

proposed remedial measure. The NHDES recommended that the H&A Remedial Plan be

approved and implemented. The NHDES did however raise concerns about potential

wetlands issues. W-P is now undertaking to investigate what, if any, wetlands issues must

be addressed, and how to address them. To assist W-P in this endeavor, it has retained a

wetlands expert, John Field ("Field") of Field Geology, to serve as a consultant. In order

to evaluate whether there are any wetlands issues which must be considered In

implementing, permiting and constructing the H&A Remedial Plan, Field needs to

inspect the site and observe current conditions.

On October 31, 2013, W-P requested permission from Wolfeboro for W-P, its

counsel, a representative of H&A, and Field to inspect the Site. See Exhibit "A." The

proposed inspection was noninvasive and would simply entail those visiting to walk the

Site and take photographs. After some initial reluctance Wolfeboro agreed, but only on

the condition that W-P provide it with a copy of Field's report. See Exhibit "A." For

reasons expressed below, W-P did not agree to this condition, and was therefore not

allowed access to the Site.
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ARGUMENT

W-P is entitled to an opportunity for its new wetlands consultant to inspect the

Site. Fed. R. Civ. P. 34(a)(2) provides that any party may serve on any other party a

request "to permit entry onto designated land or other property possessed or controlled by

the responding party, so that the requesting party may inspect, measure, survey,

photograph, test, or sample the property or any designated object or operation on it."

Though W-P has been provided access to the Site on prior occasions, at those times it did

not yet have the H&A Remedial Plan, nor was it aware there were potential wetlands

issues requiring a wetlands consultant. As soon as W-P was notified by the NHDES that

there could be potential wetlands issues involved with remediating the Site, W-P

immediately retained a wetlands expert to serve as a consultant and requested a site visit.

For absolutely no reason, other than to be difficult, the Town would not allow W-P and

its consultant to view the property.

Further, Wolfeboro has no right to request, quid pro quo, any report prepared by

Field because W-P has not designated Field as a testifying expert at trial. Under Fed. R.

Civ. P. 26(b)(4)(D), a party is not entitled to discover facts "known or opinions held by

an expert who has been retained or specially employed by another party in anticipation of

litigation or to prepare for trial and who is not expected to be called as a witness at trial."

At this point, having only retained Feld a few days ago and not yet knowing what if any

opinion Field will have relating to wetlands issues, W-P has not determined whether it

intends to call Field to testify as an expert at trial. If any when that decision is made in the

affirmative, Field's report will be produced in accordance with the rules of discovery.

Until that determination is made, Wolfeboro is not entitled to any report prepared by
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Field and has no basis for refusing to allow Field to inspect the site.

WHEREFORE, the Defendant, Wright-Pierce, respectfully requests that its

Motion to Compel Site Visit be ALLOWED.

LOCAL RULE 7.l(c) CERTIFICATION

The undersigned attorney hereby certifies, pursuant to Local Rule 7.1(c), that she

conferred in good faith with counsel for Wolfeboro but could not obtain its concurrence.

Respectfully submitted,
Defendant,
WRIGHT-PIERCE
By its attorneys,

Dated: November 6,2013

/s/ Kelly Martin Malone
Kelly Martin Malone, BBG #18093
David H. Corkum (Pro Hac Vice)
Patricia B. Gary, BBG #8163
DONOVAN HATEM LLP
2 Seaport Lane, 8th Floor
Boston, MA 02210
Tel (617) 406-4500
pgary0)donovanhatem.com
kmalone0)donovanhatem.com
dcorkum@donovanhatem.com
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CERTIFICATE OF SERVICE

I, Kelly Martin Malone, hereby certify that this document was served on counsel
of record all parties in this case this 6th day of November, 2013 via ECF.

Isl Kelly Martin Malone
Kelly Martin Malone

01564019
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