
 

 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

____________________________________ 
TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 

 
PLAINTIFF’S LIMITED OBJECTION TO DEFENDANT’S  

AMENDED MOTION TO CONTINUE AND EXTEND  
DEADLINES FOR DISCOVERY, MEDIATION AND TRIAL 

 
Plaintiff, the Town of Wolfeboro (“Wolfeboro”) submits this limited objection to 

Defendant, Wright-Pierce’s (“WP”) Motion to Amend the Joint Discovery Plan (“WP’s 

Motion”).  Wolfeboro does not oppose extending the discovery deadline and trial date to allow 

the parties additional time to complete ongoing depositions.  Wolfeboro does, however, object to 

WP’s request to “extend” the deadline for supplementing Defendant’s experts’ written reports.  

This deadline expired nine months ago on February 1, 2013.  WP does not provide the requisite  

“good cause” for extending this deadline.  Instead, WP seeks to “extend” this deadline so that it 

may (1) disclose a confidential report prepared by its expert in furtherance of settlement 

discussions simply because WP now deems it to be beneficial to its legal position in this lawsuit, 

and (2) engage a new testifying expert to opine on the confidential report.  WP’s attempt to 

unveil protected communications is inappropriate, and certainly not “good cause” to extend the 

deadline for supplementing experts’ written reports.  In further support thereof, Wolfeboro states 

the following: 

1. On August 3, 2012 the Parties submitted a proposed joint discovery plan (“Joint 

Discovery Plan”). 
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2. On August 17, 2012, the Court approved the Joint Discovery Plan, which 

established the following deadlines for expert disclosures: 

Plaintiff’s Expert Disclosure: October 19, 2012 

Defendants Expert Disclosure: December 19, 2012 

Supplementation Under Rule 26(e) Due: February 1, 2013 

3. On October 19, 2012, Wolfeboro served WP with its expert witness disclosure 

and written expert reports. 

4. On December 19, 2012, WP served Wolfeboro with its expert witness disclosure, 

including the Haley and Aldrich, Inc. expert report (the “H&A Expert Report”). 

5. On January 31, 2013, Wolfeboro filed an assented-to motion to Continue and 

Extend Deadlines to Supplement Expert Reports by One Week (See Document No. 18).  The 

Court granted the Motion that same day. 

6. On February 8, 2013, Wolfeboro made amended expert disclosures, 

supplementing its experts’ written reports in compliance with the court-ordered deadline.  WP 

did not supplement its experts’ written reports prior to the deadline.    

7. After the deadline for supplementation of expert reports, the parties engaged in 

factual discovery, based in large part on facts germane to the issues identified in the parties’ 

expert disclosures.  This discovery included the parties’ production of documents and response to 

written interrogatories. 

8. On May 10, 2013, long after the deadline for supplementation of expert 

disclosures expired, the parties jointly moved to extend the deadline for requests for admission, 

completion of discovery, mediation and trial. The motion contained no request to “re-open” 

expert disclosures or extend any deadlines relating to expert disclosures, as those deadlines had 
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long since passed.   

9. On May 13, 2013 the Court granted the parties’ motion and reset the deadline for 

the completion of discovery to November 1, 2013. 

10. Since May of 2013, the parties have responded to requests for admission, made 

supplemental productions of documents, subpoenaed documents from third parties, and taken 

numerous depositions.  To date, depositions have not been completed due to scheduling 

constraints, the number of deponents, and the complex nature of the case. 

11. During the summer of 2013, the parties were engaged in discussions concerning 

settlement and mediation.  On August 16, 2013, WP’s counsel provided Wolfeboro’s counsel 

with a “confidential” report from, Haley and Aldrich (the “H&A Remedial Plan”).1  At that time, 

WP’s counsel indicated that the H&A Remedial Plan was a confidential/settlement document.  

The H&A Remedial Plan includes the following disclaimer on each page: 

“THIS MEMORANDUM IS CONFIDENTIAL AND PREPARED FOR PURPOSES OF 

SETTLEMENT AND/OR MEDIATION ONLY.”   

12. WP concedes in is motion at Paragraph 7 that the H&A Remedial Plan was 

prepared in anticipation of mediation.  See WP Motion at Paragraph 7.    

13. On August 22, 2013, the parties met to discuss the confidential H&A Remedial 

Plan.  Id. 

14. On August 28, 2013, WP’s counsel confirmed that the contents of the H&A 

Remedial Plan was confidential in an email to Wolfeboro’s counsel concerning a potential 

meeting with NHDES: 

 

                                                 
1 WP’s motion refers to the confidential report as the “H&A Remedial Plan.”  See WP Motion at Paragraph 7.  For 
the sake of consistency, Wolfeboro refers to the confidential report as the “H&A Remedial Plan” as well. 
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Rhian: 
  

My letter is attached. I have informed Paul Hiertzel (sic) at the NHDES that 
Haley & Aldrich's report is confidential and prepared for purposes of 
settlement/mediation only. Any meeting with the NHDES would be subject to that 
same condition. 

  
Kelly 
 

See Exhibit A, Email from Attorney Malone to Attorney Cull dated August 28, 2013.   

15. On October 3, 2013, WP’s counsel made it clear that she would object to any line 

of questioning at the deposition of any witness about the H&A Remedial Plan, stating:   

Rhian: 
  

In advance of the upcoming depositions of the defendant's experts, I wanted to put 
the Town on notice that defense counsel will object and instruct our experts (or 
any deponent for that matter) not to answer any questions relating to Haley & 
Aldrich's August 16, 2013 "Limited Geotechnical and Hydrogeologic 
Assessment", which is confidential and prepared for purposes of settlement and/or 
mediation only.  

 
Regards, 
Kelly 
 

See Exhibit B, Email from Attorney Malone to Attorney Cull dated October 3, 2013.   

16. On October 23, 2013, NHDES wrote a letter to WP’s counsel concerning the 

contents of the H&A Remedial Plan (the “NHDES Letter”).  See WP’s Motion at Paragraph 7.  

Because WP’s counsel previously represented that communications with NHDES regarding the 

confidential H&A Remedial Plan are confidential (See Exhibit A), Wolfeboro has treated the 

NHDES Letter as a confidential communication and has not attached a copy of the letter to this 

report.2  Incredibly, WP’s Motion attempts to reveal the contents of the NHDES Letter by taking 

the position that the NHDES Letter “recommended that the H&A Remedial Plan be approved 

and implemented.”  Without commenting on the content of the NHDES letter, Wolfeboro does 

                                                 
2 Wolfeboro can file a copy of this document under seal with the Court for in-camera review if necessary. 
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not agree with WP’s characterization of the content of that letter. 

17. WP now seeks to extend the deadline to supplement experts’ written reports based 

on its position that the NHDES Letter “recommended that the H&A Remedial Plan be approved 

and implemented.”  In addition to presumably disclosing the content of the H&A Remedial Plan, 

WP represents to the Court that it intends to disclose a newly engaged wetlands consultant who 

will opine on the content of the confidential H&A Remedial Plan.  See WP’s Motion at 

Paragraph 7.  As further described below, WP’s request should be denied because WP’s intent to 

disclose a confidential report and a new expert to opine on that report is not “good cause,” as 

required by Rule 16(b)(4).    

LEGAL ANALYSIS 

18. Rule 26(a)(2)(D) and 26(e) requires expert disclosures and supplementations 

thereto to be made at the time and in the sequence ordered by the Court.  See Fed. R. Civ. P. 

26(a)(2)D) and 26(e).  In this case, the time and sequence for expert disclosures was established 

by Court Order in the approved Joint Discovery Plan. 

19. “The deadlines established in the scheduling order may be extended on a showing 

of good cause.”  Trans-Spec Truck Serv., Inc. v. Caterpillar Inc., 524 F.3d 315, 327 (1st Cir. 

2008). The good cause standard under Rule 16(b)(4) “focuses on the diligence (or lack thereof) 

of the moving party more than it does on any prejudice to the party-opponent.”  Steir v. Girl 

Scouts of USA, 383 F.3d 7, 12 (1st Cir. 2004).  In addition, the court considers factors such as 

“the history of the litigation, the proponent’s need for the challenged evidence, the justification 

(if any) for the late disclosure, and the opponent’s ability to overcome its adverse effects.” 

Macaulay v. Anas, 321 F.3d 45, 51 (1st Cir. 2003). 

20. WP does not have good cause to supplement its experts’ written reports.  It offers 
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no explanation as to how it has been diligent in its prosecution of this case and why 

supplementation of expert reports is necessary at this time.  Nearly nine months have passed 

since the deadline expired.  Since that time, the parties have engaged in substantial discovery, 

including document productions, interrogatories, requests for admission, and depositions.  WP 

offers no good cause as to why it should be allowed to “supplement” its disclosed experts’ 

written reports after a majority of discovery has been completed.   

21. WP’s proffered reason for extending the deadline is not good cause.  WP seeks to 

“supplement” the H&A Expert Report by disclosing the confidential H&A Remedial Plan in 

order to allow H&A representatives to testify to its contents at trial.  See WP’s Motion at 

Paragraph 7.  This report is confidential and was prepared for settlement/mediation purposes and 

is not admissible into evidence at trial.3  WP also seeks to retain and disclose a new wetlands 

expert to opine on (and presumably offer support for) the contents of the confidential H&A 

Remedial Plan.  Id.  WP’s motive is clear: it is attempting to “convert” a confidential document 

prepared for settlement purposes into an expert report because it believes that its contents are 

beneficial to its legal position in the lawsuit.  The Court should not condone WP’s attempt to cast 

aside the protections afforded to settlement communications and should deny WP’s request. 

22. Even if the Court were to allow WP to “supplement” its experts’ written reports, 

Wolfeboro would be unfairly prejudiced.  Wolfeboro has refrained from questioning any witness 

about the H&A Remedial Plan based on WP’s counsel’s October 3, 2013 email.  See Exhibit B.  

Allowing the H&A Remedial Plan to become a disclosed expert report will require all witnesses 

to be re-deposed and will dramatically change the trajectory of discovery, further delaying 

discovery and the trial of this action at great expense to all parties.  Wolfeboro requests that it be 

                                                 
3 Wolfeboro expressly reserves its right to strike the H&A Remedial Plan if disclosed and its right to file a motion in 
limine to preclude H&A from testifying as to its contents. 
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allowed to supplement its own experts’ written reports if WP’s Motion is allowed; however, 

Wolfeboro maintains that WP’s Motion is untimely and does not present good cause to extend 

the deadline. 

WHEREFORE, Wolfeboro requests that this Court deny WP’s Motion as it pertains to 

extending the deadline for supplementation of Defendant’s experts’ reports and grant such relief 

as is necessary and just.   

Respectfully submitted, 

The Town of Wolfeboro, 

By its attorneys, 

 
       /s/ Seth M. Pasakarnis  
       Hinckley, Allen & Snyder LLP 

Rhian M.J. Cull (Pro Hac Vice) 
Seth M. Pasakarnis, Esq. (Bar #18971) 

       11 South Main Street 
       Concord, NH 03301 
       Tel: (603)-545-6102 
Date: November 12, 2013    rcull@haslaw.com    

spasakarnis@haslaw.com   
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CERTIFICATE OF SERVICE 

 I, Seth M. Pasakarnis, Esq., hereby certify that this document filed through the ECF 
system will be sent electronically to the registered participants as identified on the Notice of 
Electronic Filing (NEF). 
 
Dated: November 12, 2013     /s/ Seth M. Pasakarnis 
        Seth M. Pasakarnis 
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