
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 
____________________________________ 
                                                                        ) 
TOWN OF WOLFEBORO,   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
   Defendant.  ) 
                 ) 
 

DEFENDANT WRIGHT-PIERCE’S MEMORANDUM OF LAW IN SUPPORT OF 

ITS MOTION TO RECONSIDER ORDER DENYING IN PART DEFENDANT’S 

MOTION TO CONTINUE AND EXTEND DEADLINES 

 
 Pursuant to Local Rule 7.2(e), the Defendant, Wright-Pierce (the “Defendant” or “W-

P”), hereby moves that this Honorable Court to reconsider its denial in part of Defendant’s 

Motion to Continue and Extend Deadlines (the “Motion”). As grounds for its Motion, the 

Defendant states the following: 

FACTS
1 

1.  On April 2, 2012, the Plaintiff, the Town of Wolfeboro (the “Town” or “Wolfeboro”), 

filed the instant action in this Court alleging that W-P is liable for damages suffered by the 

Town as a result of defects in W-P’s design of Rapid Infiltration Basins (“RIBs”) which are 

part of the Town’s Wastewater Treatment Facility (“WWTF”). DKT # 1. 

2.  Specifically, the Town’s Complaint alleged that W-P is liable on four theories: (1) 

Professional Negligence, (2) Breach of Contract, (3) Negligent Misrepresentation, and (4) 

Breach of Warranty. 

                                                 
1 Many of these facts as they relate to specific dates or court filings are taken from the 
Court’s docket located through PACER at https://ecf.nhd.uscourts.gov/cgi-
bin/DktRpt.pl?952881220305509-L_1_0-1, hereinafter referred to as “DKT.” 
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3.  On August 16, 2012, during the Pre-Trial Conference, this Court approved the 

parties’ Discovery Plan, which set forth the following deadlines for discovery: 

 Completion of Discovery:    June 1, 2013 

Disclosure of    October 19, 2012 for Plaintiff  
Experts and Experts’ Written   December 19, 2012 for Defendant 
Reports and Supplementations:  February 1, 2013 for Supplementations 
 
Challenges to Expert Testimony:   July 12, 2013 

Amendment of Pleadings:   November 30, 2012 

Summary Judgment:    June 1, 2013 

Joint Statement Re Mediation:  June 1, 2013 

4.  On October 9, 2012, this Court approved the parties’ Supplemental Electronic 

Discovery Plan. 

5.  On December 19, 2012, W-P submitted its expert disclosure and written report to the 

Town per the approved Discovery Plan. 

6.  On January 8, 2013, this Court allowed the Assented-To Motion of the Plaintiff to 

Continue and Extend Deadlines to Serve Interrogatories to February 1, 2013. 

7.  On January 31, 2013, this Court endorsed an Order granting the Town’s Motion to 

Continue and Extend Deadlines to Supplement Expert Reports to February 8, 2013. 

8.  On February 12, 2013, this Court granted W-P’s Motion to Extend Time for Requests 

for Admissions to March 18, 2013. 

9.  On March 15, 2013, this Court again extended the time to serve Requests for 

Admissions to April 30, 2013.  
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10. On April 23, 2013, the Town filed a Motion for Leave to Amend the Complaint, over 

six months after the November 1, 2012 deadline for amending the pleadings had passed. This 

Court denied the motion without prejudice on May 9, 2013. DKT # 26. 

11.  On April 29, 2013, this Court granted another extension of the deadline for serving 

Requests for Admissions to May 24, 2013. 

12.  On May 10, 2013, Wolfeboro filed an Assented-To Motion to Extend the Discovery 

Deadlines from June 1, 2013 to November 1, 2013. This Court granted the motion and 

rescheduled the trial from September 17, 2013 to February 2014. 

13. On May 12, 2013, the Town filed a second Motion for Leave to Amend the 

Complaint. In its motion, the Town sought to add the following counts to its Complaint:  (1) 

negligent misrepresentation, (2) fraud, and (3) violation of the New Hampshire Consumer 

Protection Act, RSA § 358-A. 

14.  In its Objection to the Town’s Motion for Leave to Amend the Complaint, W-P 

argued that this Court should not grant the Town leave to amend its complaint because such 

an order would necessarily reopen expert discovery to address and investigate new claims 

brought by the Town and would unfairly prejudice W-P. DKT  # 36. 

15.  On July 26, 2013, this Court again extended the deadline for serving Requests for 

Admissions to August 30, 2013. 

16.  On August 20, 2013, this Court granted Plaintiff’s Motion to Amend the Complaint, 

except for Count VI alleging fraud which was struck for futility (see the “Order”, attached as 

Exhibit ‘A’). 
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17.  In its Order, this Court ruled that “[t]o the extent additional expert discovery is 

necessary to address these new claims, the parties can propose stipulated deadlines for expert 

disclosures and related discovery as an amendment to the scheduling order.” 

18.  Following the amendment of the Town’s Complaint, the parties commenced 

depositions. Since August 29, 2013, the parties have deposed nine witnesses, of which six 

have been completed, and three have been suspended and are scheduled to be completed this 

month. The parties intend to conduct approximately ten additional depositions this month. 

19.  Prior to filing its Amended Complaint, the Town met with W-P on August 22, 2013 

to discuss the contents of a proposed remediation plan (the “Remedial Plan”, attached as 

Exhibit “B”) prepared by one of W-P’s expert, Haley and Aldrich, Inc. (“H&A”) in hopes of 

reaching a resolution of the matter with the Town. The Town has taken the position that the 

RIB site is unusable and must be abandoned.  It is W-P and H&As’ opinion that the RIB site 

can be remediated and restored to its intended use.  

20. Because the Remedial Plan was presented to the Town in connection with W-Ps 

efforts to try to resolve the matter, it was designated by W-P as being confidential. 

21.  As a result of that meeting, W-P proposed the parties present the Remedial Plan to the 

New Hampshire Department of Environmental Services (“NHDES”) for the purpose of 

receiving NHDES’ input on the feasibility and permitability of the plan.  

22.  On September 19, 2013, W-P, through its counsel, requested that the Town agree to 

extend the discovery deadline in light of the number of depositions outstanding, as well as 

W-P’s need to investigate the Town’s new allegations in the Amended Complaint. The Town 

refused W-P’s request. W-P’s subsequent attempts to persuade the Town to extend the 
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discovery deadline on September 24, 2013 and October 2, 2013 were summarily refused 

(attached as Exhibit ‘C’). 

23.  On October 4, 2013, counsel for W-P filed a Motion for Leave to Amend the Joint 

Discovery Plan. 

24.  On October 7, 2013, the parties met with NHDES to discuss the Remediation Plan. 

25.  On October 23, 2013, counsel for W-P received a letter from NHDES in which 

NHDES expressed approval of the RIB slope stabilization plan suggested by the Remediation 

Plan but indicated some concerns with the plan’s potential impact on surrounding wetlands 

and recommended further investigation of the issue. In order to comply with the NHDES’ 

recommendation, W-P retained a wetlands expert. 

26.  That same day, this Court denied without prejudice W-P’s Motion for Leave to 

Amend the Joint Discovery Plan, stating that a Motion for Leave was unnecessary. 

27.  On October 25, 2013, W-P filed a Motion to Continue and Extend Deadlines for 

Discovery, Mediation and Trial. DKT # 47. 

28.  On October 31, 2013, W-P filed an Amended Motion to Continue and Extend 

Deadlines for Discovery, Mediation and Trial (the “Amended Motion”), on the grounds that 

an extension was necessary because much of the discovery in this case including document 

production and depositions had not taken place. DKT # 48. 

29. W-P’s Amended Motion is incorporated herein by reference. 

30. In its objection, the Town assented to extending all discovery deadlines, except the 

deadline regarding expert disclosure, arguing that W-P sought the extension only to introduce 

a confidential report, the Remediation Plan, and to engage further expert investigation based 

on the Remediation Plan. DKT # 50. 
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31.  On November 19, 2013, this Court entered an Order granting in part and denying in 

part W-P’s Amended Motion. 

32.  Specifically, this Court denied to extend the deadline for expert disclosures, finding 

that W-P had failed to establish the requisite “good cause.” DKT # 50 

ARGUMENT 

Under Local Rule 7.2(e), “[a] motion to reconsider an interlocutory order of the court 

. . . shall demonstrate that the order was based on a manifest error of fact or law and shall be 

filed within fourteen (14) days from the date of the order unless the party seeking 

reconsideration shows cause for not filing within that time.” See Skinner v. Salem School 

Dist., 718 F.Supp.2d 186, 193 (D. N.H. 2010). Under Rule 6(b)(1) of the Federal Rules of 

Civil Procedure, “the court may, for good cause, extend the time: (A) with or without motion 

or notice if the court acts, or if a request is made, before the original time or its extension 

expires.” A party may not bring a motion to reconsider “to undo its own procedural failures 

or allow a party to advance arguments that could and should have been presented to the 

district court prior to judgment.” Skinner, 718 F.Supp. 2d at 193.  

In order to persuade the court to reconsider a scheduling order, the movant must meet 

the more demanding “good cause” standard of Fed. R. Civ. P. 16(b). O'Connell v. Hyatt 

Hotels of P.R., 357 F.3d 152, 154–155 (1st Cir. 2004); see also Rivera-Almovodar v. Instituto 

Socioeconomico Comunitario, Inc., 730 F.3d 23, 26 (1st Cir. 2013). The “good cause” 

standard “focuses on the diligence of the moving party more than it does on any prejudice to 

the party-opponent.” Steir v. Girl Scouts of the USA, 383 F.3d 7, 12 (1st Cir. 2004). “In the 

ordinary course, a litigant who seeks an extension of time must show good cause for the 

desired extension. See Fed. R. Civ. P. 6(b)(1).  
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W-P respectfully requests that this Court reconsider its denial of W-P’s Motion to 

Continue because W-P’s Amended Motion demonstrated W-P’s diligence in seeking 

discovery and was, therefore, based on “good cause.” 

A. W-P Timely Filed Its Amended Motion. 

 
Because W-P filed its Amended Motion before expiration of the discovery deadline, 

its Motion, as it relates to extending the time to file expert disclosures and reports, was timely 

and should be considered according to the “good cause” standard of Fed. R. Civ. P. Rule 

6(b)(1)(A). 

B.  W-P’s Amended Motion Established “Good Cause” for Extending 

the Deadline for Expert Disclosures and Reports. 
 
W-P has demonstrated “good cause” for an extension of the deadline for the 

disclosure of expert reports. The “good cause” standard “focuses on the diligence of the 

moving party more than it does on any prejudice to the party-opponent.” Steir v. Girl Scouts 

of the USA, 383 F.3d 7, 12 (1st Cir. 2004). Because the facts in this case show that W-P acted 

diligently in pursuing discovery, in seeking to extend the discovery schedule, and in 

satisfying its discovery obligations toward defending this case, this Court should find that W-

P has made a sufficient showing of “good cause” and grant its Amended Motion in its 

entirety. 

The facts indicate that W-P has “good cause” for seeking to extend the deadlines for 

expert disclosure because it has been diligent in seeking discovery since the outset of this 

case. W-P has complied with prior deadlines or timely moved for extensions as needed 

throughout this case. W-P filed its initial expert disclosures pursuant to Fed. R. Civ. P. Rule 

26(a)(2)(A) and (B) on time according to the Discovery Schedule. Approximately twenty 

depositions have been scheduled and nine have been taken. In August, when the Town 
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amended its Complaint to include new claims, W-P immediately sought to reach an 

agreement with the Town to extend the discovery deadlines. 

In addition, “good cause” exists because this Court, in its August 20, 2013 Order 

granting the Town’s Motion to Amend the Complaint, expressly authorized the parties to 

change the discovery deadline. This Court’s Order granting the Town’s Motion to Amend the 

Complaint ruled that the parties “can propose stipulated deadlines for expert disclosures and 

related discovery as an amendment to the scheduling order.” See Exhibit ‘A’ (emphasis 

added). W-P has been diligent in seeking to extend the discovery deadline per this Order. In 

September, W-P sought to reach an agreement with the Town to stipulate to a new discovery 

schedule based on the new claims, but the Town refused. See Exhibit ‘C.’ At the same time, 

the parties were in frequent communication regarding scheduling depositions in compliance 

with the original discovery schedule. See Exhibit ‘C.’ When the Town refused to stipulate to 

an extension of the discovery deadlines, counsel for W-P sought leave to amend the 

discovery schedule on October 4, 2013. W-P respectfully submits that these facts, alone, 

demonstrate that it has “good cause” for seeking to extend the deadline for discovery, 

including extending the deadline for expert discovery.  

The Town’s objection to extending the deadline for expert discovery because, as it 

alleges, W-P wants to introduce a formerly confidential expert report is disingenuous and 

based on several errors of fact. W-P has already timely disclosed H&A as an expert and 

submitted a report prepared by H&A. Subsequent to these disclosures, W-P retained H&A to 

prepare the Remediation Plan addressing slope stability for the RIBs. This report was the 

basis for a discussion with NHDES in early October and was the subject of NHDES’s 

October 23, 2013 letter recommending approval of the plan and further investigation of 
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potential wetlands issues. Implementation of the Remediation Plan could mitigate damages 

suffered by the Town by restoring the site rather than abandoning it at a cost of 

approximately $10 million. W-P seeks an extension of the expert deadline in order to address 

the potential wetlands issue raised by the NHDES and to disclose its wetlands consultant as 

an expert should the case go to trial and testimony is needed on this issue.  

Furthermore, there is no merit to the Town’s argument that the Remediation Plan is 

confidential. The confidentiality of the report is for W-P to assert, or waive; it is not for the 

Town to assert. W-P has waived confidentiality as to the Remediation Plan. See Exhibit ‘B.’ 

While W-P initially intended to use the H&A plan for mediation purposes only, which was 

the reason for initially maintaining its confidentiality, the Plan serves as an essential piece to 

W-P’s strategy for defending against the Town’s claim for damages, especially in light of the 

Town’s Amended Complaint. Accordingly, the “confidentiality” of the Remedial Plan is not 

an issue and should not be the basis for denying W-P’s motion for lack of “diligence” and 

“good cause.” 

Indeed, even if this Court’s Order and W-P’s subsequent efforts to extend the 

discovery order, alone, are not sufficient to establish “good cause,” W-P has demonstrated 

“good cause” because its request to extend the expert discovery deadline is based on its 

desire to investigate and defend against the Town’s original claims and new claims for 

fraudulent misrepresentation and violation of RSA § 358-A. W-P requires additional expert 

discovery to address the issue of damages as a result of discussions with the Town and 

NHDES regarding the Remediation Plan and the possibility that this plan may resolve issues 

at the RIB site and render the site usable as part of the Town’s WWTF. See Exhibit ‘B.’ In 
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light of this possibility, W-P seeks to supplement the Remediation Plan with a wetlands 

expert report to address the calculation of damages at trial.   

At trial, the Town will pursue claims against W-P for which W-P has not had 

sufficient time to conduct expert investigation. The Town based these new claims on 

allegations that the modeling and data W-P relied upon in developing the RIB design were 

fraudulent. The only way that W-P may properly defend against these allegations is by 

retaining an expert to analyze the data and modeling criteria. After this Court granted the 

Town’s Motion to Amend the Complaint, W-P immediately recognized the need to engage 

further expert investigation and sought to reach an agreement with the Town. But for these 

additional claims, W-P would not need to seek further expert review and the need to extend 

discovery would be less acute. Indeed, when coupled with this Court’s Order authorizing the 

parties to “propose stipulated deadlines for expert disclosures and related discovery as an 

amendment to the scheduling order,” the facts above demonstrate that W-P has been diligent 

in seeking to extend the discovery deadline and, therefore, has “good cause” to request the 

extension. 

In addition, W-P respectfully requests this Court to reconsider its prior Order because 

equity favors allowing W-P an opportunity to further investigate the facts to mount its 

defense against the Town’s claims. The facts of this case are complex and demand extensive 

and thorough discovery. The Town should not be allowed to amend its Complaint so long 

after the deadline for amending the pleadings has passed, then allowed, contrary to this 

Court’s Order, to refuse to stipulate to an extension of the expert discovery deadline, and 

finally allowed to object to extending the deadline because it wants to hamper W-P’s ability 

to defend against new claims for which it initially had to ask this Court for leave to properly 
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bring. To be sure, W-P wishes to submit expert testimony regarding the Town’s new claim 

for fraudulent misrepresentation. W-P respectfully requests an opportunity to submit an 

expert opinion on modeling and data collection, which form the basis of the Town’s 

fraudulent misrepresentation claim. Extending the deadline for experts is equitable and 

warranted under these circumstances.  

WHEREFORE, the Defendant, Wright-Pierce, respectfully requests this Honorable 

Court reconsider its Order denying an extension of the time for expert disclosure and reports. 

Respectfully submitted,  

WRIGHT PIERCE, 
By its attorneys, 
 
/s/ Kelley Martin Malone_______  

Kelly Martin Malone, BBO #18093 
David H. Corkum (Pro Hac Vice)  
Patricia Gary, BBO # 8163 

       DONOVAN HATEM LLP 
       2 Seaport Lane, 8th Floor 
       Boston, MA 02210 
       (617) 406-4500 
Dated: December 3, 2013 
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CERTIFICATE OF SERVICE 

 
 In accordance with Local Rule 5.4(b), I hereby certify that this document filed 
through the ECF system on December 3, 2013 will be sent electronically to the registered 
participants as identified on the Notice of Electronic Filing and paper copies will be sent to 
those indicated as non-registered participants. 

 
 

/s/ Kelley Martin Malone 
 
 
01569484 
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