
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW HAMPSHIRE

Town of Wolfeboro

v. Civil No. 12-cv-130-JD

Wright-Pierce, Inc.

O R D E R

Wolfeboro brings claims against Wright-Pierce, Inc. that

arise from the failure of Wolfeboro’s wastewater treatment system

which was designed by Wright-Pierce.  Wright-Pierce moves to

compel Wolfeboro to allow Wright-Pierce’s “newly-retained

wetlands consultant,” John Field of Field Geology, to enter and

inspect the site of the failed wastewater treatment system. 

Wolfeboro objects to the motion.  A hearing was held on the

motion on February 3, 2014.

Standard of Review

“A party seeking discovery may move for an order compelling

an . . . inspection . . . if . . . a party fails to respond that

inspection will be permitted--or fails to permit inspection--as

requested under Rule 34.”  Fed. R. Civ. P. 37(a)(3)(iv).  Rule 34

allows a request to permit entry onto land or other property as

long as the request is within the scope of Rule 26(b).  Fed. R.

Civ. P. 34(a).  “Parties may obtain discovery regarding any

nonprivileged matter that is relevant to any party’s claim or

defense . . . .”   Fed. R. Civ. P. 26(b)(1).  Alternatively, for
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good cause, “the court may order discovery of any matter relevant

to the subject matter involved in the action.”  Id.  Relevant

information need not be admissible at the trial if discovery

appears reasonably calculated to lead to the discovery of

admissible evidence.”  Id.

Discussion

The motion to compel pertains to a remedial plan for the

failed wastewater treatment system that was prepared by Haley &

Aldrich in July or August of 2013 for purposes of mediation and

settlement.   Wright-Pierce moves to compel Wolfeboro to allow1

Field “to view and inspect the System so that he can assist W-P

in formulating a remedial plan that will restore the failed

System and mitigate the Town’s alleged damages.”  Motion, doc.

no. 53, at 1.  Wolfeboro objects on the grounds that the deadline

for expert disclosure expired in December of 2012 and the

deadline for supplementation of expert reports expired in

February of 2013, making Field’s opinions irrelevant.

Wright-Pierce cannot use Field as an expert witness at trial

and cannot supplement its disclosed expert reports with

information Field might uncover during an inspection of the site. 

Wright-Pierce argues nevertheless that Field’s inspection of the

site will allow it to discover information that is relevant to

Haley & Aldrich also prepared a report in December of 20121

that addressed remediation of the wastewater treatment site.
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its defenses to Wolfeboro’s claimed damages.  Wright-Pierce has

not articulated a means by which Field’s opinions or information

obtained from a site inspection could be introduced at trial.  

Therefore, Wright-Pierce has not shown that the inspection

of the site it seeks is reasonably calculated to lead to the

discovery of evidence that would be admissible at trial. 

Instead, Wright-Pierce’s motion to compel seeks an inspection

that is outside the scope of discovery.  The motion is denied.

When a motion to compel is denied, “the court . . .  must,

after giving an opportunity to be heard, require the movant, the

attorney filing the motion, or both to pay the movant’s

reasonable expenses incurred in opposing the motion, including

attorney’s fees.”  Fed. R. Civ. P. 37(a)(5)(B).  The court will

not require payment if the motion was substantially justified or

if other circumstances would make the award unjust.  Id.  If

Wolfeboro is seeking payment of its reasonable expenses incurred

in opposing the motion under Rule 37(a)(5)(B), Wolfeboro shall

file a motion for that purpose with supporting documentation. 

Wright-Pierce will have an opportunity to respond.

Conclusion

For the foregoing reasons, the defendant’s motion to compel

(document no. 53) is denied.

Wolfeboro shall file its motion for expenses pursuant to

Rule 37(a)(5)(B), with supporting documents, on or before
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February 19, 2014.  Wright-Pierce shall have fourteen days from

the date the motion is filed to file its response.  If a reply is

necessary, it shall be filed within six days after Wright-

Pierce’s response to the motion is filed, without the need to

seek prior leave of the court.

SO ORDERED.

____________________________
Joseph A. DiClerico, Jr.
United States District Judge

February 4, 2014

cc: David H. Corkum, Esq.
Rhian M.J. Cull, Esq.
John W. Dennehy, Esq.
Patricia B. Gary, Esq.
Matthew F. Lenzi, Esq.
Kelly Martin Malone, Esq.
Mary E. Maloney, Esq.
Seth Michael Pasakarnis, Esq.
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