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UNITED STATES DISTRICT COURT 

DISTRICT OF NEW HAMPSHIRE 

           

       

TOWN OF WOLFEBORO,    ) 

      ) Civil No. 1:12-cv-00130-JD 

 Plaintiff,    ) 

) 

v.       ) 

) 

WRIGHT-PIERCE    ) 

       ) 
 Defendant.    ) 
 

DEFENDANT, WRIGHT-PIERCE’S OPPOSITION TO MOTION 

FOR EXPENSES AND ATTORNEY’S FEES  

 

NOW COMES the Defendant, Wright-Pierce (“W-P”), by and through counsel, Donovan 

Hatem LLP, and respectfully submits its Opposition to the Plaintiff, Town of Wolfeboro’s (the 

“Town” or “Plaintiff”) Motion for Expenses and Attorney’s Fees (“Motion for Fees”) incurred in 

opposing W-P’s Motion To Compel Site Visit (“Motion To Compel”). The Town’s Motion for 

Fees should be denied for the following reasons: W-P had a substantial justification for bringing 

the Motion To Compel; circumstances make any award of expenses unjust; and, the Town has 

failed to show that the expenses incurred were reasonable.  

I. BACKGROUND 

This is a complex construction dispute wherein the Town alleges damages relating to the 

design, construction and operation of a wastewater disposal facility consisting of rapid 

infiltration basins (“RIBs”) located in Wolfeboro, NH (the “Project”).  The RIBs are currently in 

use under a permit issued by the New Hampshire Department of Environmental Services (“NH 

DES”). The Town alleges, inter alia, that the RIBs cannot be remediated or used due to alleged 

issues at the site. The Town further alleges that the RIBs must be abandoned and is seeking to 
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recover, among other things, the costs incurred in connection with the purchase of the land and 

the design and construction of the RIBs. W-P denies that the RIBS cannot be used, and in fact, 

they are still in use today. Furthermore, the RIBs can be remediated to exceed current capacity.  

In August of 2013, W-P produced a report prepared by one of its experts, Haley & 

Aldrich, Inc. (“H&A”), setting forth a plan to stabilize the slope and prevent further slope 

failures from occurring, which could provide capacity of the RIBs to meet or exceed the Town’s 

requirements of approximately 450,000 gallons per day (gpd) and perhaps achieve a 600,000 gpd 

rate to meet the Town’s potential future needs per H&A’s remediation plan (the “H&A Plan”). 

The Town responded to the H&A Plan by arguing that the proposed remedial scheme is neither 

feasible nor permittable by the NH DES because, among other reasons, it does not address 

alleged negative impacts the operation of the RIBs has on wetland areas on and near the site.  

In response to the Town’s concerns regarding future permitting due to its perceived 

potential impacts on the wetlands, W-P retained a wetland consultant, John Field, PhD, of Field 

Geology Services (“Field”), to view the site and evaluate whether there are any negative impacts 

to the wetlands, and if so what can be done to remediate them. W-P requested permission from 

The Town for Field to walk the site and take photographs. The Town refused to allow Field on 

the site, unless W-P provided it with a copy of Field’s report, which was to be a Confidential 

Consulting Expert Report. As a result, W-P was forced to file a motion to compel a site visit for 

Field to review the site (“First Motion to Compel”), on November 6, 2013. Prior to filing the 

First Motion to Compel, on October 25, 2013, W-P had filed a motion to extend various 

deadlines and the trial date (“Motion To Extend”) to allow for additional time to evaluate this 

newly-raised issue involving the wetlands as well as other issues, and to potentially mediate and 

resolve the case.  
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The Motion to Extend and First Motion to Compel were filed following receipt of an 

October 23, 2013 NH DES report, which raised the issue of potential wetlands impacts for the 

first time. (Exhibit 1; NH DES Report.) One of the deadlines W-P sought to extend was the 

deadline for W-P to supplement its expert disclosure to address the new information. W-P sought 

to extend this deadline in order to disclose Field as an expert witness for trial.  On November 19, 

2013, the Court issued its decision (the “November 19 Decision”) on W-P’s Motion to Extend. 

The Court allowed W-P’s motion, with the exception of the expert supplementation deadline. 

The Court’s ruling essentially precluded any party from making use of Field’s report at trial. W-

P moved for reconsideration of the Court’s decision, unsuccessfully. 

As a result of the Court’s denial of W-P’s request to extend the expert disclosure 

deadline, W-P withdrew its First Motion to Compel, revised the motion, and re-filed it on 

November 25, 2013. The purpose of W-P withdrawing then re-filing the motion was to clarify 

that Field would not be a testifying expert but rather would be relied upon as a consulting expert 

to “assist W-P with evaluating H&A’s remedial plan and working with the NHDES to make the 

plan permittable and with presenting its defenses at trial.” Contrary to the Town’s assertion, W-

P did not withdraw its motion because the Town asked it to do so. W-P had no obligation to 

withdraw the motion, or to do so with prejudice. The motion was withdrawn and re-filed to 

clarify a key change in the status of Field as an expert given the change in circumstances 

resulting from the Court’s November 19 Decision. The Town’s argument that the second motion 

was “virtually identical” to the first one is unfounded and highly misleading.   
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II. ARGUMENT 

A. Standard of Review 

Fed. R. Civ. P. 37(a)(5)(B) requires the Court to issue an order for payment of reasonable 

expenses in opposing a motion to the successful party, unless the motion was substantially 

justified or other circumstances make an award of expenses unjust. See Fed. R. Civ. P. 

37(a)(5)(B). The Court must, accordingly, be convinced of three things prior to making the 

order: (1) that the Motion was not substantially justified; (2) the absence of any unjust 

circumstances; and (3) that the expenses sought are reasonable. Id.; see also Saalfrank v. Town 

of Alton, 2010 DNH 41, 2010 U.S. Dist. LEXIS 19909 (D.N.H. 2010).  

 

B. W-P’s Motion To Compel was Substantially Justified 

A party may file a motion to compel in a civil action as long as the party has substantial 

justification for doing so. The Court should determine substantial justification by reviewing 

whether or not the motion was reasonable in light of W-P receiving new information in October 

2013 from NH DES that suggested that the use of a wetlands expert was feasible. W-P’s 

wetlands expert desired a site visit in order to help address concerns raised by the Town and 

comments made by NH DES. As the Town denied W-P’s wetlands access to the site, W-P 

moved to compel a site visit. The Town seeks to confuse the issue of W-P’s motion to compel 

with a motion that was withdrawn due to procedural issues and then refilled, with clarifications, 

for the court.  

A showing of substantial justification does not require the motion to be justified to a 

“high degree”; it merely requires that the motion be “justified in substance or in the main- that is, 

justified to a degree that could satisfy a reasonable person."  Saalfrank, supra, citing Sheppard v. 
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River Valley Fitness One, L.P., 428 F.3d 1, 12 (1st Cir. 2005) quoting Pierce v. Underwood, 487 

U.S. 552, 565 (1988).  

In Frazier v. Southeastern Pa. Transp. Auth., 161 F.R.D. 309 (E.D. Pa. 1995), in 

determining a substantial justification for an attorney’s Opposition to his being deposed in a 

matter in which he was on record as Counsel, the Court refused to award fees and expenses 

where the reasons given, “while ultimately unconvincing”, were “not completely without basis in 

the law.”    

Accordingly, in order to resist an order for the payment of reasonable expenses, W-P 

need only articulate a reasonable justification with a basis in the law for bringing the motion. As 

set forth above, the Town contends that the RIB site cannot be remediated and must be 

abandoned. One of the bases for the Town’s position is that the operation of the RIBs results in 

negative impacts on wetland areas on the site which cannot be remediated. However, the Town 

has not provided expert disclosures or reports during the time frame for disclosure of expert 

opinions indicating that wetlands impacts could make the site unusable in the future.  This 

position was not articulated by the Town until the parties met with the DES in the Fall of 2013, 

after the deadlines for all expert disclosures.   

In seeking a means to remediate the site and to satisfy the Town’s concerns, albeit those 

concerns are disputed, W-P immediately retained a wetlands consultant to evaluate this issue and 

provide an opinion.  In order to assist the wetlands expert in arriving at his opinions, a site visit 

was requested.  The Town refused to allow Field access to the site.  Meanwhile, the NH DES 

was waiting for W-P to respond to the Town’s concerns regarding the wetlands. W-P was left 

with no alternative other than to move to compel the site visit. Then, when the Court denied W-

P’s request to extend the expert supplementation deadline, W-P had to withdraw and re-file the 
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motion to clarify for the Court that Field would not be a testifying expert but instead a consulting 

expert.  

W-P had that reasonable justification because the site visit, if granted, would have been 

“reasonably calculated to lead to the discovery of admissible evidence”, and because the 

obtaining of that evidence was not foreclosed by the November 19 Decision. See Fed. R. Civ. P. 

26(b)(1).  

As mentioned earlier, the Town’s complaint includes, inter alia, a claim for damages for 

the costs of acquisition of the Site, which the Town regards as a complete loss by reason of a 

wetlands issue affecting it.  In order to prove its damages in that regard, the Town’s witnesses 

would need to give evidence of the inability of the site to be used for any purpose, either now or 

in the future.  

The Town has intimated that it intends to bring evidence that the Site cannot be used for 

the purpose of an RIB and that this use must be abandoned leading to a total loss of value of the 

site.  According to correspondence to the Town from NHSC Inc., Environmental Consultants 

(“NHSC”) dated June 19, 2009, which was only provided by way of discovery by the Town’s 

Counsel last month, the Town “has engaged several consultants in order to compile professional 

opinions” on the integrity of the RIBs and if there was an impact to the nearby wetlands. See 

Exhibit 2 (NHSC letter, dated June 19, 2009). The NHSC letter suggests that NHSC is providing 

consultancy services in relation to the issue.  Despite this apparent engagement of several 

experts, the Town has not disclosed any reports or findings of same.   W-P does not suggest any 

impropriety in that regard. 
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The Motion to Compel articulated, in writing, the reasons for the inspection of the site by 

Field, namely an evaluation of the remedial plan, working with the NHDES to make the plan 

permitable and presenting defenses at trial. 

Among the means by which Field’s opinions and information learned during a Site visit 

would possibly have led to admissible evidence are: 

a. The informing of cross-examination of the Town’s fact and expert witnesses. The 

Town’s fact and expert witnesses could be examined regarding either mitigation 

of loss, or the extent of loss, and their responses regarding the wetlands would be 

admissible evidence; 

b. The possibility of the NHDES providing a written assessment based upon Field’s 

findings that the Site can be remediated and permitted, which writing would be 

admissible as a public record under Federal Rule of Evidence 803(8);  

c. The refutation of the credibility of the Town’s witnesses; 

d. Through the testimony of W-Ps witnesses, including expert witnesses, who may, 

pursuant to Federal Rule of Evidence 703 give evidence on the basis of facts or 

data (including those supplied by Field) notwithstanding that those underlying 

facts or data might not be admissible.  

 

While the orders of the Court at the time of the Motion to Compel prohibited W-P from 

introducing further expert evidence through its witnesses, it did not preclude evidence being 

introduced through the Town’s witnesses through cross examination, W-Ps witnesses opining to 

facts under Federal Rule of Evidence 703 or responding to questions under cross examination by 

Counsel for the Town, or by the introduction of any newly created public records. 
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W-P has established that it had a substantial justification for the filing of the Motion To 

Compel because Field’s inspection was reasonably calculated to lead to the discovery of 

admissible evidence, notwithstanding his actual findings might not be admissible at trial. 

Therefore, the Motion for Fees should be denied. 

 

C. The Circumstances Make An Award of Costs Unjust 

The Court should not award costs where the circumstances make such an award unjust. In 

dealing with the companion provision to Fed. R. Civ. P. 37(a)(5)(B), U.S. Ct. Fed. Cl. R. 

37(a)(5)(B)  the United States Court of Federal Claims in Petro-Hunt, L.L.C. v. United States, 

113 Fed. Cl. 80, 2013 U.S. Claims LEXIS 1484, explained the term “unjust” as being “a safety 

valve that gives the court discretion to deny awards where…equitable considerations dictate that 

an award should not be made.” and listed among those considerations an “indication that the 

prevailing party on the motion also acted unjustifiably.”   

The Town acted unjustifiably prior to the filing of the Motion to Compel, 

notwithstanding that it was ultimately successful.  When W-P requested permission from the 

Town for its expert consultant to visit the RIB site, the Town responded that it would 

“reluctantly agree on the condition that WP provides the Town with a copy of any report or 

solution produced as a result of the visit.” It is reasonably clear from the terms of that response 

that the Town saw value in W-P’s expert visiting the site, and used that to its advantage in an 

attempt to extort from W-P the confidential report of W-P’s expert, which it otherwise would 

have no lawful claim to access. While the Town was within its rights to assert its ownership 

interests in the land, given that it was prepared to allow the visit on the terms expressed above, it 

is unjust and unequitable for the Town to now seek to recover the costs it incurred in opposing 
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the Motion to Compel. The Town’s to refusal to allow one of W-P’s expert consultants access to 

the site was based solely upon W-P’s rightful refusal to confer upon the Town an unfair forensic 

advantage (the waiving of a work product privilege). It is inequitable for the Town to 

conditionally allow the site inspection to take place, and upon refusal of that condition, to seek to 

recover fees and expenses associated with opposing a motion to compel.  

 

D. The Town’s Expenses Are Not Reasonable 

The attorneys’ fees and expenses that the Town seeks to recover are not reasonable and 

therefore not recoverable because the fees and expenses sought to be recovered are (a) 

unconnected with the Motion to Compel; (b) unnecessarily duplicative; and (c) are not supported 

by evidence of the prevailing hourly rate in the community.  

 An award of attorneys' fees is generally calculated under the “lodestar method” by 

multiplying: (a) the hours reasonably spent on the litigation, by; (b) the hourly rate prevailing in 

the community. See Holder v. Gienapp, 2007 DNH 89, (D.N.H. 2007) (citing  Bogan v. City of 

Boston, 489 F.3d 417, (1st Cir. 2007)). It is the Town here that bears the burden of showing that 

the amount requested is reasonable. Holder, (citing Cerqueira v. Am. Airlines, Inc., 484 F. Supp. 

2d 241, 250 (D. Mass. 2007)). The Town fails to meet its onus in relation to both prongs of the 

test. 
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i. The Hours Were Not Reasonably Spent 

The Town has not engaged in reasonable legal services relative to a simple discovery motion. 

For example, the Town has claimed the following (in summary) as making up its basis of 

reasonable fees: 

Date Attorney Action Fee claimed (hrs) 

11/20/13 Pasakarnis Telephone 
conference with Gary 
regarding motion to 
compel, outstanding 

missing 

attachments and 

discovery issues, 

review letter from 

Atty. Malone, 

exchange of emails 

regarding SW Cole 

deposition 

$236.00 (0.8 hrs) 

11/25/13 Pasakarnis Review WP’s motion 
to compel, emails 
with Atty. Cull. 

$59.00 (0.2 hrs)  

11/26/13 Pasakarnis Telephone 
conference with 
Atty. Gary regarding 
motion to compel 
and missing email 

attachments, emails 

and telephone calls 

with Mr. Healy and 

Mr. McGarry 

regarding email 

attachments, emails 

with Messrs Ford 

and Forzley 

regarding 

calculation of 

damages. 

$295 (1.0 hrs) 

12/2/13 Pasakarnis Drafting opposition 
to motion including 
legal research 

$855.50 (2.9 hrs) 

2/2/14 Cull Prepare for hearing $600.00 (1.5 hrs) 
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2/3/14 Cull Prepare for and 
attend hearing 

$2,120.00 (5.3 hrs) 

2/3/14 Pasakarnis Prepare for and 
attend hearing 

$737.50 (2.5hrs) 

 

The time entries which have been highlighted in the table above, in bold, have no relation 

to the Motion To Compel and refer to matters completely extraneous to it. Despite the 

obviousness of this lack of relevance to motion, the Town’s counsel have made no attempt to 

quarantine fees have not been incurred in opposition to the motion. Given the inability of the 

Court to properly assess the reasonableness of the expense in the absence of the quarantining, it 

is appropriate that the Court should completely disregard each such time entry, or at most, limit 

the time entries to one unit of time (6 minutes) at the rate which the Court determines is 

reasonable.   

Further, it is not reasonable to expect W-P to pay for two attorneys to attend the hearing 

on the motion. “A Court should not hesitate to discount hours if it sees signs that a prevailing 

party has overstaffed a case”. Gay Officers Action League v Puerto Rico, 247 F.3d, 298-99 (1st 

Cir. 2001). Both Attorney Pasakarnis and Attorney Cull attended the hearing on February 3, 

2014. Due to the relative narrowness of the issues in the Motion to Compel, there was no 

requirement for both Attorneys Pasakarnis and Cull to attend the hearing. While the overall 

litigation involves complex issues, the discrete issue in Motion to Compel was not complicated. 

Though unlike Attorney Cull who is a Partner, Attorney Pasakarnis is an Associate, however he 

was able to prepare and file the Town’s opposition without any assistance from Attorney Cull 

and given his professed six years of experience at the bar, was more than adequately qualified to 

argue the opposition at the oral hearing. If both attorneys were required to attend due to a pro 
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hac vice issue, the costs associated with the attendance of the non-arguing attorney (Pasakarnis) 

should not be recoverable. 

ii. The Town Has Failed To Provide Evidence Of The Prevailing Hourly Rate In 

The Community 

 

The relevant case law requires that for attorneys’ fees to be reasonable, two elements 

must be established: (1) the relevant community; and (2) the prevailing market rate in that 

community. Blum v. Stenson, 465 U.S. 886, 895 (1984).  The relevant community for the 

purposes of determining hourly rates is determined by the location of the Court. Bryan M. v. 

Litchfield Sch. Dist., 2005 DNH 162 (D.N.H. Dec. 5, 2005), citing Andrade v. Jamestown Hous. 

Auth., 82 F.3d 1179, 1190 (1st Cir. 1996). The prevailing market rate is defined as that for 

similar services by lawyers of reasonably comparable skill, experience and reputation.  Blum, 

465 U.S. at 896.   

Here, the “relevant community” is Concord, New Hampshire.  The burden is upon the 

Town to provide evidence of the prevailing rates for attorneys in Concord, New Hampshire. The 

Town has failed to do so. The Town has provided no evidence that its counsel’s fees are 

reasonable in any community, let alone Concord, New Hampshire. All it has done is make an 

assertion as to the reasonableness of its fees based upon the fact that they are the rates that are 

charged by the law firm of Hinckley, Allen and Snyder LLP in this proceeding. The law requires 

more than this ipse dixit of counsel for the Town. More importantly, both counsel for the Town 

are listed on their firm’s website as practicing from an office based in Boston, Massachusetts.  

While counsel for the Town indicates rates charged by their firm in this case, no assertion has 

been made to link that rate to the prevailing rates of firms in New Hampshire. 

  The Court is not required to accept, and should not accept, the Town’s unsupported 

assertion as to the reasonableness of its fees as overcoming its onus of proof.  Even if the Court 
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was to accept the Town’s Counsel’s rates as being some evidence of the prevailing hourly rate in 

Concord New Hampshire, the Court is not obligated to adopt that rate in any event. Andrade, op 

cit at 1190. Since the Town has failed to provide and proof of the prevailing hourly rate in the 

community, its Motion for Fees must fail on this ground as well.  

III. CONCLUSION 

The Town’s Motion for Fees should be denied because W-P has shown a substantial 

justification for bringing the Motion to Compel; circumstances make any award of expenses 

unjust; and, the Town has failed to meet its burden of showing the reasonableness of its fees and 

expenses.   

 

Respectfully submitted, 

      Defendant, 

WRIGHT-PIERCE, 

      By its attorneys, 

 

 

      /s/Kelly Martin Malone________ 

      Kelly Martin Malone (BBO# 18093) 

      DONOVAN HATEM LLP 

      53 State Street 

      Boston, MA 02210 

      617-406-4500 

      kmalone@donovanhatem.com 

       

Dated: February 26, 2014  
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                                       CERTIFICATE OF SERVICE 

 

I hereby certify that this document(s) filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing (NEF), 
and paper copies will be sent to those indicated as non-registered participants on February 26, 
2014. 
 

/s/ Kelly Martin Malone    
 

01585399.DOCX//25722.6 
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