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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
___________________________________ 
TOWN OF WOLFEBORO,   ) 
      ) 
   Plaintiff,  ) 
      ) Civil Action No. 1:12-cv-00130-JD 
v.      ) 
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 
____________________________________) 
 

WRIGHT-PIERCE’S MEMORANDUM OF LAW IN SUPPORT OF 

ITS OBJECTION TO THE TOWN OF WOLFEBORO’S MOTION TO STRIKE 

AFFIRMATIVE DEFENSE OF MITIGATION DAMAGES 

  
NOW COMES the defendant, Wright-Pierce, by and through counsel, Donovan Hatem 

LLP, and hereby submits this Memorandum of Law in support of its Objection to the plaintiff, 

Town of Wolfeboro’s (“Town”) Motion to Strike Wright-Pierce’s Affirmative Defense of 

Mitigation Damages and to Preclude Jury Instructions. 

INTRODUCTION 

The Town has moved to strike Wright-Pierce’s affirmative defense of mitigation 

damages and to preclude jury instructions regarding the same.  In support of its argument, the 

Town invites this Court to disregard well-established New Hampshire law in favor of law from 

other jurisdictions requiring expert testimony to support an affirmative defense of plaintiff’s 

failure to mitigate damages.  The Town also criticizes the qualifications and reliability of 

Wright-Pierce’s experts.   

The Town’s position is misplaced because the issue of mitigating damages relates to 

ordinary negligence, which does not require expert testimony, whereas the Town’s claims of 

professional negligence does require expert testimony.  It is well established that New 
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Hampshire does not require expert testimony in order for a defendant to assert an affirmative 

defense of a plaintiff’s failure to mitigate its damages.  Additionally, even if this Court were to 

adopt the law proposed by the Town, there is reliable expert testimony in this matter to support 

the assertion that the Town failed to mitigate its damages.  The Town’s own experts have 

admitted that the Town failed to take reasonable remedial steps.  Moreover, Wright-Pierce’s 

experts possess the requisite qualifications to form an opinion regarding the Town’s failure to 

mitigate its damages and their opinions are reliable.  

Therefore, this Court should deny the Town’s motion and allow the jury to hear all of the 

evidence and arrive at a conclusion regarding the Town’s failure to mitigate its damages. At the 

very least, this Court should follow the common practice in New Hampshire of making the 

decision upon whether or not to charge the jury with a specific instruction, such as mitigation of 

damages, at the close of evidence.1    

BACKGROUND 

After the alleged failures of the Rapid Infiltration Basin (“RIB”) site were initially 

reported in April 2009, Wright-Pierce continuously recommended to the Town that it retain S.W. 

Cole Engineering, Inc. (“S.W. Cole”), an experienced engineering firm, to investigate the site 

and make recommendations on remedial measures. (Exhibit 1; E-mails between S.W. Cole and 

Wright-Pierce.) Multiple S.W. Cole proposals were submitted to the Town between July 2009 

and 2011.  Id.  The Town rejected these proposals.  Id.  It was not until 2011 that the Town 

authorized S.W. Cole to investigate the site and make remediation recommendations. (Exhibit 2; 

                                                 
1  Wright-Pierce hereby incorporates and relies upon its Objection to the Town’s motion seeking to preclude 
evidence on comparative negligence. The issue of failure to mitigate concerns evidence that would be admissible in 
determination of comparative negligence, and therefore both of the Town’s motions- comparative negligence and 
mitigation of damages- concern evidence that should be admitted at trial.  The Court can then determine, at the close 
of evidence, whether sufficient evidence exists to charge the jury. 
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S.W. Cole Report at pp. 21-28.)  During that entire time, the Town continued to utilize the RIB 

and the site continued to experience failures.  Id.    

S.W. Cole investigated the site and recommended that it be remediated. Id.  In December 

2012, Wright-Pierce provided the Town with a report prepared by its expert, Haley & Aldrich 

(“H&A”).  (Exhibit 3; H&A Remediation Report at pp. 20-24.)  In its report H&A opines that 

the site be remediated and sets forth further investigation and analysis to be undertaken and 

potential remedial solutions to be considered.  Id.  The Town ignored H&A’s recommendation 

and continued using the RIB site and watching the site continue to suffer erosion.  In August 

2013, Wright-Pierce provided the Town with a detailed plan to stabilize the slope and restore the 

site to a capacity of 600,000 gpd.  (Exhibit 4; H&A Memorandum.)  The Town ignored this plan 

as well.  The Town has utterly failed to remediate the site according to a developed remediation 

scheme such as the S.W. Cole approach, or the one prepared by H&A. (Exhibit 3.) In fact, the 

Town continues to use the RIB site despite the fact that its own experts assert that the site has 

some continuing level of failure. (Exhibit 5; Fuss & O’Neill Report at pp. 7-8.) 

Despite the fact that various firms conducted investigations to determine, among other 

things, what specifically failed, the reason for the failures, the extent of the damage and how to 

mitigate the damage, the Town has not taken reasonable steps to remediate the site.  (Exhibit 2; 

Exhibit 3.) During the depositions of the Town’s fact and expert witnesses, they discussed the 

investigations and the results of those investigations.  (Exhibit 6; Bowden Depo. Tr. at 155:3-11 

and 158:18-159:21; Exhibit 7; Cullen Depo. Tr. 114:5-20;  Exhibit 8; Ford Depo. Tr. at 186:17-

187:8.)  Wright-Pierce’s experts offered opinions regarding the investigation at their depositions 

as well.  (Exhibit 9; DiGenova Depo. Tr. at 29:19-30:2 and 53:13-24.) 

Case 1:12-cv-00130-JD   Document 120-1   Filed 03/27/14   Page 3 of 15



 

4 
 

 The investigations by S.W. Cole and H&A concluded that the Town was at least partially 

responsible for the slope failures and breakouts because it overloaded the RIB site; they also 

concluded that the Town could have taken actions that would have mitigated its damages through 

remediation efforts, and that there was a viable potential for the Project to be fully remediated.2  

For example, in its report, H&A states, “[H]ad the Town accepted [Wright-Pierce’s] 

recommendation to engage S.W. Cole immediately after observing evidence of instability, then 

the unstable slopes may have been remedied in a timely manner.”  (Exhibit 3 at p. 20.) 

Similarly, S.W. Cole concluded in its report that the site can be remediated. (Exhibit 2.)  Further, 

Wright-Pierce investigated the site and was willing to develop a remediation plan stamped by a 

professional engineer. (Exhibit 10; 6/26/09 E-Mail to S.W. Cole from Wright-Pierce.) 

STANDARD 

Federal Rule of Civil Procedure 12(f) authorizes the court to strike from the pleadings 

"any redundant, immaterial, impertinent, or scandalous matter." Manning v. Boston Med. Ctr. 

Corp., 725 F.3d 34, 42 (1st Cir. 2013).  “The purpose of a motion to strike is to clean up the 

pleadings, streamline litigation, and avoid unnecessary forays into immaterial matters.”  

Garlanger v. Verbeke, 223 F. Supp. 2d 596, 609 (D.N.J. 2002).  Motions to strike are not favored 

and usually will be denied.  Harleysville Mut. Ins. Co. v. GE Reinsurance Corp., Civ. A. No. 02-

171, 2002 U.S. Dist. LEXIS 8064, at 16 (E.D. Pa. May 6, 2002). 

DISCUSSION 

The Town’s motion should be denied because it is well established that expert testimony 

is not required to assert an affirmative defense of a plaintiff’s failure to mitigate.  In this case, 

Wright-Pierce’s affirmative defense of mitigation relates to ordinary negligence in: (1) the 

                                                 
2 Wright-Pierce incorporates by reference its Objection to the Town’s Motion in Limine to Preclude Evidence of 
Contributory/Comparative Negligence and its Objection to the Town’s Motion in Limine to Preclude Evidence of 
Remediation. 
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Town’s start-up of the RIB site; (2) the Town’s failure to retain a professional to investigate and 

provide remediation input for two years; and (3) the Town’s failure to implement a remediation 

plan as proposed by S.W. Cole and H&A.  Contrast this with the Town’s claim of professional 

negligence, which does require an expert to testify as to the standard of care and a causal 

connection to damages.  Cases involving ordinary negligence often do not require expert 

testimony; however, cases involving professional negligence typically do require expert 

testimony.   

Moreover, even if this Court were to adopt the rule proposed by Town, there is reliable 

expert testimony from both the Town and Wright-Pierce’s expert witnesses to support the 

assertion that the Town’s failure to mitigate resulted in damages. Lastly, the decision to charge 

the jury on an issue such as mitigation of damages is typically made after the close of evidence, 

when the court can ascertain whether or not sufficient evidence was presented during trial to 

warrant the jury instruction. 

A. New Hampshire does not Require Expert Evidence on Mitigation of Damages and 

Wright-Pierce can Prove the Town Failed to Mitigate its Damages. 

 

 A defendant is not required to disclose an expert opinion on whether or not a plaintiff 

failed to mitigate its damages, and therefore it can rely upon fact evidence and even cross-

examination of the plaintiff’s experts. Furthermore, Wright-Pierce can prove that the Town failed 

to mitigate its damages. A few reasons support this.  

First, a plaintiff in New Hampshire is required to mitigate its damages. In the State of 

New Hampshire “the claimant in a breach of contract claim must take such measures to lessen 

his or her loss as can be effectuated ‘with reasonable effort and without undue risk.’”  Audette v. 

Cummings, 82 A.3d 1269, 1274 (2013) (citing Coos Lumber Co. v. Builders Supply Co., 104 

N.H. 404, 408 (1963); see also Carbon v. Tierney, 151 N.H. 521 (2004); Grenier v. Barclay 
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Square Commercial Condo. Owners' Assoc., 150 N.H. 111, 119 (2003) (“[A] party seeking 

damages occasioned by the fault of another must take all reasonable steps to lessen his or her 

resultant loss.”).  “As the Restatement notes, 

[I]t is sometimes said that it is the 'duty' of the aggrieved party to 
mitigate damages but this is misleading, because he incurs no 
liability for his failure to act. The amount of loss that could 
reasonably have been avoided by stopping performance, making 
substitute arrangements or otherwise is simply subtracted from the 
amount that would otherwise have been recoverable as damages. 

 
Pinefield Consulting, Inc. v. Port City Air, Inc., 2011 N.H. Super. LEXIS 52 (N.H. Super. Ct. 

2011) citing Restatement (Second) Contracts, Section 350, Comment b. "[T]he  law does not 

require . . . the [Plaintiff] [to have made] a perfect decision, but only a reasonable one."  Id.; see 

also Joseph M. Perillo, Corbin on Contracts, §57.11 (2005) ("[t]he doctrine of avoidable 

consequences merely requires reasonable efforts to mitigate damages.).  

Second, there is no requirement that expert testimony is necessary to prove that a plaintiff 

failed to mitigate its damages. See Audette, 82 A.3d at 1274; Pinefield Consulting, Inc. 2011 

N.H. Super. LEXIS 52; Tierney, 151 N.H. 521; Grenier v. Barclay Square Commercial Condo. 

Owners' Assoc., 150 N.H. 111, 119; Coos Lumber Co. 104 N.H. at 408 (1963).  In all of these 

cases, ordinary negligence is applied to the defendant’s burden of proving that the plaintiff failed 

to mitigate its damages.  See Id.  The New Hampshire Practice Series defines ordinary 

negligence as follows:   

A claim in negligence has four elements. There must be (1) duty 
owed, (2) breach of the duty, (3) foreseeable harm, and (4) a causal 
connection between the breach and the foreseeable harm . . . The 
Court has said that negligence is ‘conduct involving an 
unreasonable risk of injury to others … and hence it is plain that 
the nature and extent of the expectable consequences determine 
whether or not an act is negligent.’ Claims for negligence rest 
primarily upon a violation of some duty owed by the offender to 
the injured party; if there is no duty, then there is no negligence.   
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8-4 NHPS: Personal Injury: Tort and Ins. Practice § 4.03.  Ordinary negligence does not always 

require expert testimony.  See e.g. Werne v. Exec. Women's Golf Ass'n, 158 N.H. 373 (2009) 

(court applied ordinary negligence standard and no expert testimony was provided); Allen v. 

Dover Co-Recreational Softball League, 148 N.H. 407 (2002); Sargent v. Ross, 113 N.H. 388 

(1973).  “Expert testimony is required [ ] where the subject presented is so distinctly related to 

some science, profession or occupation as to be beyond the ken of the average layperson.”  

Lemay v. Burnett, 139 N.H. 633, 634 (1995).   

Here, the Town’s overloading of the RIB site, the Town’s failure to retain a professional 

to investigate and provide remediation input for two years, and the Town’s failure to implement 

any of the remediation plans proposed to it is not distinctly related to some science beyond the 

ken of the average lay person.  An expert is not needed for a jury to determine whether or not 

these omissions of the Town amount to a failure to mitigate its damages. 

  Third, the Town could have avoided damages that it is claiming with reasonable efforts.  

Pinefield, N.H. Super. LEXIS 52 (stating that as a general rule, a party cannot recover damages 

for a loss he could have avoided by reasonable efforts).  It was not until August 24, 2011, 

approximately two (2) years after the slope failures began and over two (2) years after Wright-

Pierce requested that the Town retain S.W. Cole to investigate the RIB site and evaluate 

remediation options that the Town retained S.W. Cole to investigate the RIB site. S.W. Cole was 

retained to identify possible solutions to the site failure and produce a report subsequent to its 

investigation.  (Exhibit 2.)  After receiving S.W. Cole’s report, Wright-Pierce recommended that 

the Town retain a geotechnical engineer at S.W. Cole to remediate the slope failures and 

breakout on the Project.  (Exhibit 3 at pp. 20-22; Exhibit 6 at 158:18-159:21.)  Inexplicably, the 
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Town refused to follow this recommendation. Id. When asked about this at his deposition, David 

Ford, the Town’s director of Public Works, provided the following testimony:  

Q.· ·  And did Wright-Pierce, at that time, recommend an 
investigation of the site? 

A.· ·  I believe we had discussions about S. W. Cole coming in 
and doing some additional work. 

 
Q.· ·  And was that additional work a slope stability analysis? 
 
A.· ·  I believe that Melissa had e-mailed me a scope of work 

from S. W. Cole, and I'm not sure as to the details of that 
scope, but I know it's on the record somewhere and we 
could look it up. 

 
Q.· ·  And you decided not to go forward with that scope of work, 

correct? 
 
A.· ·  I believe we had discussions on the pros and cons, and I 

think we were in agreement, Peter Atherton and myself, 
that we would hold off. 

 

(Exhibit 8 at 186:17-187:8.)  In fact, Mr. Ford refused to retain S.W. Cole for investigation and 

remediation review and continued to operate the site after the initial breakout was observed.  

Then when S.W. Cole was finally retained two years later and delivered its report, the Town 

refused to implement a course of remedial action. 

As a result of the Town’s inaction, continued slope failures occurred.  (Exhibit 3 at pp. 

20-22.)  Even worse, at no point did the Town seek out a solution from its own experts, Fuss & 

O’Neill (“F&O”).  Robert Bowden of F&O admits as much at his deposition: 

Q.  How about addressing the damage itself?  How about 
putting that toe drain in place? 

 
A.  We weren't asked to design 
 
Q.  Why didn't you offer something like that? 
 
A.  I think the Town wanted to maintain our role separate from 

prescribing any -- the Town wanted to maintain our role as 
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reviewing the work that had been done and not to being in 
the role of prescribing a mitigative measure. 

 
(Exhibit 6 at 155:3-11.) 
 

The Town claims it “spent $274,062.97 in an attempt to remediate and address damages 

to the RIB Site after initial damage to the RIB Site was observed in April 2009.”  (Plf’s Motion 

to Strike Def’s Affirmative Defense of Mitigation, p. 4 citing to Plf’s Supp. Ints.)    However, 

only a portion of this amount went to any actual remediation efforts, and none of the work was 

carried out according to a formal remediation plan. (Exhibit 11; Plf’s Supp. Ints at p. 7.)  Most 

of the $279,062.97 costs are associated with investigation of the Project and not with actual 

corrective measures.  The only true corrective measure taken by the Town was retaining Glen 

Builders to engage in some emergency repairs.  None of the Town’s corrective “band-aid” 

measures have worked, for the RIB site continues to fail today. Moreover, the further 

investigation undertaken was only made necessary due to the Town’s failure to listen to Wright-

Pierce’s advice and retain S.W. Cole back in 2009.  (Exhibit 3 at pp. 20-22.) 

 Based upon the foregoing reports and testimony, the Town’s efforts to remediate were 

unreasonable because the Town could have taken measures to prevent instability in the slopes of 

the RIB site and failed to do so.  Id.; (Exhibit 2.)  Due to the Town’s refusal to heed Wright-

Pierce’s recommendation, further damage to the RIB site occurred and continues to occur..  

(Exhibit 3 at pp. 20-22.)   Wright-Pierce can show that the Town failed to mitigate its damages, 

and that the Town’s failure to mitigate was causally related to the ongoing breakout and slope 

failures found at the Project site. Wright-Pierce is not required to quantify the Town’s damages, 

and in fact the Town has utterly failed to quantify its damages. Accordingly, this Court should 

deny the Town’s Motion to Strike in its entirety and allow the jury to hear evidence on the 

Town’s failure to mitigate damages. 
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B. There is Ample Expert Testimony to Support that the Town Failed to Mitigate 

Damages. 

 
Although New Hampshire does not require a party to submit expert testimony on 

mitigation of damages, Wright-Pierce is still able to do so through cross-examination of the 

Town’s experts and through opinions of Wright-Pierce’s experts, as well as information 

contained in materials disclosed through discovery.  See Audette, 82 A.3d at 1274; Pinefield 

Consulting, Inc. 2011 N.H. Super. LEXIS 52; Tierney, 151 N.H. 521; Grenier v. Barclay Square 

Commercial Condo. Owners' Assoc., 150 N.H. 111, 119; Coos Lumber Co. 104 N.H. at 408 

(1963); Werne, 158 N.H. 373; Allen, 148 N.H. 407; Sargent, 113 N.H. 388.      

In its Motion, the Town has ignored the established case law in New Hampshire and has 

advocated that this Court adopt the holdings of courts from other jurisdictions such as 

Greenwood v. Mitchell, 621 N.W.2d 200 (Iowa 2001) and Willis v. Westerfield, 839 N.E.2d 1179 

(Ind. 2006).  Both of these cases relied upon by the Town state that “[i]f expert testimony is 

required to establish a causal link between fault and damages in one situation, such testimony 

should be equally required in the other.”  Greenwood 621 N.W. 2d at 207; see also Willis, 839 

N.E.2d at 1188.  However, what the Town fails to grasp is that even if this Court were to adopt 

this requirement, Wright-Pierce can establish damages through cross-examination of the 

plaintiff’s expert witnesses and/or by presenting his or her own expert witnesses.  Id. at 1187. 

i. The Town’s Experts Provide Opinions on the Failure to Mitigate. 

In the case at bar, the Town’s experts have provided several statements at deposition 

indicating that upon cross-examination, testimony may be elicited that would allow a reasonable 

juror to conclude that the Town failed to take reasonable measures to mitigate its damages.  In 

addition to the deposition of Robert Bowden mentioned above, (Exhibit 6 at 155:3-11), a prime 

example of this can also be found in the deposition of Christopher Cullen of F&O: 
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Q. Do you believe that it is possible to armor or put a filter 
blanket at the areas that geotechnical stability issues are 
occurring? 

 
A. I believe that the soil piping could be controlled with that 

methodology conceptually. 
 
Q. But not the slop stability? 
 
A.   Not in the same way, I’m not saying it couldn’t be 

controlled by armoring, it could be, but it’s different for the 
piping. 

 
Q. Sure.  I guess what I am getting at is, do you believe there 

is a way to engineer a fix to this site that precludes the 
manifestation of these instability issues? 

 
A.   I believe it is possible to do that, yes. 

 
(Exhibit 7 at 114:5-20.)   

Given the aforementioned admissions by the Town’s own experts, there is ample expert 

evidence available through cross-examination that could lead a reasonable jury to decide that the 

Town failed to mitigate its damages. This expert evidence indicates that the Town utterly failed 

to implement a reasonable remediation effort, and that the statement in F&O’s report noted 

above that the site continues to suffer erosion reflects that the failure to implement a remediation 

plan is causing damage to the site.  Accordingly, this Court should deny the Town’s motion to 

strike and allow the jury to hear evidence of the Town’s failure to mitigate its damages. 

ii. Wright-Pierce’s Experts have Provided Testimony that the Town Failed to 

Mitigate its Damages. 

 

 Wright-Pierce’s experts not only provide opinions that the Town failed to mitigate its 

damages, they also provide opinions on a remediation plan.  The Town argues that Wright-

Pierce’s expert witnesses, John Kastrinos and John DiGenova of H&A “fail to offer any 

admissible expert opinion that [the Town] failed to mitigate its damages, or that [the Town’s] 
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damages would be lessened if it acted differently.”  (Plaintiff’s Motion to Strike Defendant’s 

Affirmative Defense of Mitigation, at p. 7.)  In support of this assertion, the Town attempts to 

perform a Federal Rule of Evidence 702 analysis.  The Town’s analysis fails because Wright-

Pierce’s experts possess the requisite education and experience and their opinions are based on 

valid scientific reasoning and principles. The application of Federal Rule of Evidence 702 has 

been the subject of many landmark cases. Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 

579, 597 (1993).  

In Daubert, the Supreme Court of the United States recognized that while it is the duty of 

the jury to decide what weight to give evidence in its deliberations, it is the function of the court 

to ensure that expert testimony is of sufficient validity to warrant its admission into evidence. 

Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 597 (1993); see also Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 158 (1999). 

 H&A states in its expert report that “had the Town accepted WP’s recommendation to 

engage S.W. Cole immediately after observing evidence of instability, then the unstable slopes 

may have been remedied in a timely manner.”  (Exhibit 3 at p. 20.)  The report goes on to  state 

that  “[t]he delay of roughly two years in implementing a geotechnical investigation likely 

exacerbated the instability issue, as piping of soils continued. H&A observed evidence of soil 

piping in out visits to the site in December 2012.”  Id. at p. 22.  Despite such statements by 

numerous experts, the Town makes the unsupported assertion that Wright-Pierce’s expert 

witness, John DiGenova, has not provided testimony that is scientifically reliable. For example, 

the Town cites to the deposition of John DiGenova, where he allegedly states that he will not be 

testifying about the Town’s alleged failure to follow Wright-Pierce’s recommendation regarding 

mitigating damages. (Exhibit 9 at 53:13-24.)  The document that the Town’s counsel and Mr. 
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DiGenova are discussing at deposition is actually the H&A report. Upon reading the paragraph 

that is discussed in Mr. DiGenova’s testimony, it is evident that said paragraph has nothing to do 

with a failure to follow Wright-Pierce’s recommendation regarding mitigating damages, but 

rather the overloading the RIB site.  (Exhibit 3 at p. 24.)   Moreover, Mr. DiGenova explicitly 

discusses reasonable measures that would allow the Town to mitigate its damages at other points 

in his deposition, such as the following: 

Q. What are you referring to as engineered mitigation? 
 
A. Engineered mitigation is described in other parts of this 

report.  And it would consist of essentially two things.  One 
is diversion of groundwater to reduce hydraulic gradient.  
And armoring of slopes.  Those are the engineered 
mitigation.  And they are in other parts of this report. 

 
(Exhibit 9 at 29:19-30:2.)  There are numerous other instances where Mr. DiGenova discusses 

mitigation as well.  (See Exhibit 9 at 30:7; 30:14; 30:19; 31:14; 33:12; 34:3; 35:14; and 46:5.)   

The aforementioned testimony of Mr. DiGenova is most certainly scientifically reliable. 

The Town wisely does not attempt to attack qualifications, as he is a geotechnical engineer with 

a B.S. and M.S. from Drexel University and over 27 years of experience, including numerous 

RIB projects.  (Exhibit 12; Curriculum Vitae of John DiGenova.)  Based on his education and 

experience, he helped conduct an investigation of the Project site and co-authored a report that 

discusses the measures that could have been taken by the Town to mitigate its damages within a 

reasonable degree of scientifically certainty. (Exhibit 3 at pp. 20-22.) 

The Town also attacks another one of Wright-Pierce’s expert witness, John Kastrinos, 

also of H&A.  The Town asserts that because Mr. Kastrinos is a hydrogeologist, he is thus 
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unqualified to testify as to a geotechnical mitigation measure.3  To support this assertion, the 

Town cites to Levin v. Dalva Brothers, Inc., 459 F.3d 68, 79 (1st Cir. 2006) and Bourne v. Town 

of Madison, U.S. Dist. LEXIS 343537 (D.N.H., May 9, 2007), in which a qualified expert in one 

field was excluded from testifying in a different field in which the expert had insufficient 

experience. What the Town fails to recognize is that its own experts provided opinions as to 

geotechnical and hydrological services, despite being similarly qualified, and that Wright-Pierce 

provided hydrogeological services on the site that have been criticized by the Town’s experts. 

Mr. Kastrinos is well qualified to respond to such criticism and provide testimony in this matter. 

His experience includes working on numerous RIB projects.  (Exhibit 13; Curriculum Vitae of 

John Kastrinos.)  The discipline related to development of a remediation plan does not have to be 

identical to the disciplines used in developing an entire project; the services for remediation just 

have to be reliable under Fed. R. Evid. 702.  Given the aforementioned, Wright-Pierce’s experts 

are both qualified and have provided scientifically reliable testimony that could lead a reasonable 

jury to decide that reasonable measures were available to the Town and that it failed to take those 

measures.  Accordingly, the Town’s motion should be denied in its entirety allowing the jury to 

hear evidence on the Town’s failure to mitigate its damages. 

CONCLUSION 

The Town’s motion should be denied because it is well established under New 

Hampshire law that a defendant can prove through factual evidence that a plaintiff failed to take 

reasonable measures to mitigate its damages.  Moreover, even if this Court were to adopt the out 

of state case law proposed by the plaintiff, there is reliable expert testimony from both the Town 

and Wright-Pierce’s expert witnesses to support the assertion that the Town’s failure to mitigate 

                                                 
3 Wright-Pierce hereby incorporates and relies upon its Objection to the Town’s motion that seeks to preclude H&A 
expert testimony. The Objection puts forth reasons why the H&A experts are qualified to testify and how their 
opinions are reliable pursuant to Fed. R. Evid. 702. 
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resulted in damages. In any event, the typical process in New Hampshire trial courts is to allow 

evidence on issues such as failure to mitigate and for the court to then make the decision whether 

or not to charge the jury at the close of evidence. 

WHEREFORE, the defendant, Wright-Pierce, respectfully requests that this Honorable 

Court: 

A. DENY the Town of Wolfeboro’s Motion to Strike Defendant’s Affirmative 

Defense of Mitigation and to Preclude Jury Instructions; and 

B. GRANT such other relief as is just and equitable. 

Respectfully Submitted by, 
 

WRIGHT-PIERCE 
 

By its attorneys, 
 

 
Dated: March 27, 2014   /s/  Kelly Martin Malone   

      Kelly Martin Malone NH Bar # 18093 
John W. Dennehy NH Bar # 16166 
Patricia Gary NH Bar # 8163 
DONOVAN HATEM LLP 

      53 State Street, 8th Floor 
      Boston, MA 02109 
      (617) 406-4500 
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In accordance with Local Rule 5.4(b), I hereby certify that this document filed through 

the ECF system on March 27, 2014, will be sent electronically to the registered participants as 
identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as 
non registered participants. 

 
 
/s/  Kelly Martin Malone   
Kelly Martin Malone 
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