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UNITED STATES DISTRICT COURT 

DISTRICT OF NEW HAMPSHIRE 

 

___________________________________ 

TOWN OF WOLFEBORO,   ) 

      ) 

   Plaintiff,  ) 

      ) Civil Action No. 1:12-cv-00130-JD 

v.      ) 

      ) 

WRIGHT-PIERCE,    ) 

      ) 

   Defendant.  ) 

____________________________________) 

 

WRIGHT-PIERCE’S MEMORANDUM OF LAW IN SUPPORT OF ITS 

OBJECTION TO THE TOWN OF WOLFEBORO’S MOTION IN LIMINE TO 

PRECLUDE RICHARD MOORE TESTIMONY 

  

NOW COMES the defendant, Wright-Pierce (“Wright-Pierce”), by and through 

counsel, Donovan Hatem LLP, and respectfully submits this Memorandum of Law in 

Support of its Objection to the Town of Wolfeboro’s (“Town”) Motion in Limine to 

Preclude Defendant’s Expert, Richard Moore, from Testifying that the Site can be 

Remediated (hereinafter, “Motion”).  As discussed more fully below, the opinions of   

Wright-Pierce’s expert, Richard E. Moore, P.E of City Point Partners (“Mr. Moore”), 

including that the Town’s Rapid Infiltration Basin (“RIB”) site can be remediated, are 

admissible because his opinions meet all of the requirements of Fed. R. Evid. 702 and 

Daubert.   

INTRODUCTION 

The Town seeks to exclude Mr. Moore’s opinion that the site can be remediated 

by asserting that the opinion is speculative. The Town posits its claims in this matter on a 

“total loss” theory in which the Town asserts that the site must be abandoned due to slope 

failures. Wright-Pierce vehemently disputes this factually and through sound scientific 
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principles. Wright-Pierce’s position is compelling when one considers that the Town 

utilizes the site almost every day and has a permit through 2017 that will then be up for 

renewal. The site suffered a slope failure after the Town overloaded it with excessive 

quantities of effluent that greatly exceeded the warnings of Wright-Pierce, and it did so 

without informing Wright-Pierce of its loading rates.  

Mr. Moore has determined that the slope failure can be remediated by armoring 

the areas where slope failure and breakout have occurred. His opinions consider a 

standard engineering approach for the application of remedial measures to the conditions 

found at the site. Not only can Mr. Moore’s opinions related to remediation of the RIB 

site meet the requirements of Fed. R. Evid. 702, but they are consistent with the findings 

of three (3) professional design firms: Wright-Pierce, S.W. Cole Engineering, Inc. (“S.W. 

Cole”), and Haley & Aldrich, Inc. (“H&A”).    

BACKGROUND  

The genesis of this matter relates to the New Hampshire Department of 

Environmental Services (“NH DES”) issuing an Administrative Order (“AO”) on April 

19, 2005, which required the Town to implement improvements to their wastewater 

disposal facilities. The Town retained Wright-Pierce to provide engineering services in 

connection with the design and construction of a RIB system to dispose of its treated 

effluent. On July 11, 2007, NH DES issued a Groundwater Discharge Permit (the “2007 

Permit”) for the disposal of up to 600,000 gallons per day (“gpd”) of wastewater to the 

RIBs. Wright-Pierce had recommended to the Town a start up of 600,000 gpd for three 

(3) weeks, followed by one (1) week of no loading, during which time it intended to 

study the site. However, the Town had allowed its effluent storage pond to reach a level 
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that it was not comfortable with and eschewed Wright-Pierce’s recommendation by 

seeking to use the RIB site to cure that problem.  

On March 2, 2009, the Town began operating RIBs 1, 2, and 3 at an initial 

loading rate of 800,000 gpd, doing so for three (3) weeks. Site observations were made 

after the initial three (3) week loading period and no slope failures or breakout were 

identified at that time. After the initial three (3) weeks, Wright-Pierce was informed by 

David Ford that the loading rate was being greatly reduced, well below 600,000 gpd. In 

fact, the Town continued to load at higher levels, including dangerous levels far in excess 

of the 800,000 gpd warning point that Wright-Pierce had provided to the Town via its 

formal report on the site.  

On April 20, 2009, after the Town had extensively overloaded the site well over 

800,000 gpd during the first three weeks of April, the Town noticed groundwater 

penetrating through the hillside of the Project site in several areas.  In early 2011, S.W. 

Cole was retained by Wright-Pierce, at the Town’s request, to evaluate the 

hydrogeological and geotechnical conditions at the RIB site.  On November 30, 2011, 

S.W. Cole issued a Hydrogeological and Geotechnical Engineering Services Report 

(Exhibit 1; S.W. Cole Report.)  The S.W. Cole Report recommends remedial measures 

for the site, and concludes that “preliminary mitigation design options be evaluated in 

more detail and cost estimates for implementation be prepared.” Id. at p. 23. 

On December 19, 2012, Wright-Pierce served the Town with an expert report 

issued by Haley & Aldrich (hereinafter, “H&A Report”). (Exhibit 2; H&A Report.) The 

H&A Report recommends new studies to identify seepage locations and rates, and 

remedial measures to stabilize slopes.  Id. at 24-25.  Thereafter, on December 19, 2012, 
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Wright-Pierce served the Town with an expert report prepared by Mr. Moore (hereinafter, 

“Moore Report”) (Exhibit 3; Moore Report.)  The Moore Report stresses that mitigation 

measures are not a new concept, and were first recommended to the Town in a peer 

review, as the solution to breakout if it should occur. Specifically, Wright-Pierce’s 

Memorandum, dated September 5, 2007, responded to the W&S peer review by advising 

that the “areas will be monitored and mitigation measures can be undertaken if 

necessary.”
1
 (Exhibit 4; Wright-Pierce Memorandum p. 8.) Mr. Moore identifies Wright-

Pierce’s “post-breakout actions”, beginning on April 22, 2009, which recommended 

remediation solutions to the Town, but he concludes that “the Town either ignored or did 

not follow through with most of these recommendations, in some cases for years,” which 

resulted  in “continued deterioration of the site.” (Exhibit 3 at p. 10.)  Finally, the Moore 

Report criticizes the Town for failing to implement remedial measures, as follows:  

It is also not appropriate to claim, as F&O does, that the site should be 

considered completely failed.  The site is operating at a reduced flow and 

has been operating for almost 4 years without any remediation of the 

failed slopes beyond cutting down trees and the construction of settling 

basins prior to discharges entering Nineteen Mile Brook.  With the 

implementation of remedial actions to stabilize the failed slopes, the site 

could return to its original estimated capacity of 0.6 mgd . . .  

 

In conclusion, Wolfeboro grossly overstates the damage to the site in 

stating it is a total loss. 

 

(Exhibit 3, p. 12.) 

Contrary to the Town’s position, Mr. Moore’s opinions include both factual bases 

and a description of the “methodology for how he arrived at his conclusion.” See Town’s 

Motion, p. 4.  His report presents a detailed chronology of the dialogue between Wright-

                                                 
1
 In his report, Moore opines that Wright-Pierce’s groundwater discharge model (the “model”) was “largely 

accurate” in predicting the areas where groundwater would seep from the slopes.  (Exhibit 3 at p. 8).   

These were not “new ‘seep’ locations,” but rather existing seep locations, and the model predicted that once 

the “basins started up the flows were going to be significantly increased.” Id. 
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Pierce and the Town regarding mitigation measures, beginning with Wright-Pierce’s 

Memorandum, dated September 5, 2007, in response to a peer review of the project by 

the independent engineering firm, Weston & Sampson (“W&S”), in which Wright-Pierce 

“wisely and cost effectively” recommended that site conditions be monitored to address 

and mitigate problems as they might occur.  (Exhibit 3, p. 8.)  

Mr. Moore’s report criticizes the Town’s “post-breakout actions” in ignoring 

Wright-Pierce’s recommendations to implement remediation measures promptly, and its 

failure to retain S.W. Cole to independently analyze the slope failure until 2011.    

Moore’s methodology includes his concurrence with the “consensus” among his peers, 

such as S.W. Cole, H&A, and Wright-Pierce that new studies must be performed before 

appropriate remedial measures can be developed and implemented. Because his 

methodology enjoys general acceptance within the scientific community Mr. Moore’s 

opinions are admissible under Rule 702. 

STANDARD 

Part of the gate-keeping function of trial court is to ensure that expert testimony 

that will be presented to a jury is both relevant and rests on a reliable foundation.  

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 587 (1993).  The 

admissibility of expert opinion testimony is governed by Fed. R. Evid. 702: 

If scientific, technical, or other specialized knowledge will assist the trier 

of fact to understand the evidence or to determine a fact in issue, a witness 

qualified as an expert by knowledge, skill, experience, training, or 

education, may testify thereto in the form or otherwise, if (1) the testimony 

is based upon sufficient facts or data, (2) the testimony is the product of 

reliable principles and methods, and (3) the witness has applied the 

principles and methods reliably to the facts of the case.  

 

See Fed. R. Evid. 702.   
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Under Rule 702, the court serves as a gatekeeper, “ensuring that an expert’s 

testimony both rests on a reliable foundation and is relevant to the task at hand.” Daubert, 

509 U.S. at 597; see also Kumho Tire Co., Ltd. V. Carmichael, 526 U.S. 137, 147 (1999). 

“Generally, if an expert has scientific, technical and other specialized knowledge that will 

assist the trier better to understand a fact in issue and that knowledge rests on a reliable 

foundation, that testimony must be admitted.”  Cruz-Vasquez v. Mennonite Gen. Hosp., 

Inc., 613 F.3d 54, 57 (1
st
 Cir. 2010); Jenks v. New Hampshire Motor Speedway, 2012 WL 

72276, *2 (D.N.H. 2012).  “Rule 702 has been interpreted liberally in favor of the 

admission of expert testimony” and “[a]s such, expert witnesses need not have overly 

specialized knowledge to offer opinions.” Levin v. Dalva Bros., 459 F.3d 68, 78 (1
st
 Cir. 

2006).  

 In Daubert, the U.S. Supreme Court recognized four indicia of reliability: “(1) 

whether the theory or technique can be and has been tested; (2) whether the technique has 

been subject to peer review and publication; (3) the technique’s known or potential rate 

of error; and, (4) the level of the theory or technique’s acceptance within the relevant 

discipline.”  Milward v. Acuity Specialty Prods. Group, 639 F.3d 11, 14 (1
st
 Cir. 2011) 

citing Daubert, 509 U.S. at 593-594.  These factors “do not constitute a ‘definitive 

checklist or test.’” Kumho Tire Co., 526 U.S. at 150 quoting Daubert, 509 U.S. at 593.  

“Given that ‘there are many different kinds of experts, and many different kinds of 

expertise,’ these factors ‘may or may not be pertinent in assessing reliability, depending 

on the nature of the issue, the expert’s particular expertise, and the subject of his 

testimony.’” Id.   
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DISCUSSION 

This Court should reject the Town’s argument that Mr. Moore’s opinions 

regarding mediation measures must be excluded because his opinions are based upon 

established facts and engineering and scientific principles. The Town’s argument is 

centered entirely upon Moore’s response to a deposition question about what remedial 

measures should be undertaken. See Town’s Motion, p. 4. Specifically, the Town’s 

counsel asked Mr. Moore to describe a concept for a remedial plan, and he stated that 

there  was a consensus among his peers that “clearly there would have to be more work” 

prior to implementing a remedial plan: 

Q.   . . .  What do you believe the remedial measures should be? .  . . 

A.   Well, there seems to be some consensus that clearly there would 

have to be more work.  But there seems to be some consensus 

that the problem here is that the flow was concentrated and 

piping was occurring.  So the theoretical conclusion would be 

the spread the flow out so it enters the wetland in a more 

distributed fashion . . .  

 

Q.    Do you describe that fix anywhere in your report 

 

A.    No. 

 

(Exhibit 5; Moore Depo. Tr. p. 174-175, lines 18-24, 14.)  In essence, the Town argues 

that Mr. Moore cannot provide an opinion that slope stabilization measures should be 

implemented at the  RIBs, unless he sets forth in his report a precise description of 

exactly what remedial measures should be implemented.   

Contrary to the Town’s position, neither Rule 702 nor Daubert requires Mr. 

Moore to independently devise a “fix” for the RIBs, before he may opine that more 

studies need to be undertaken, and that remedial measures should be implemented.  “Rule 

702 has been interpreted liberally in favor of the admission of expert testimony.” Levin v. 
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Dalva Bros, Inc., 459 F.3d 68, 78 (1
st
 Cir. 2006).  As this Court recently noted, “so long 

as ‘an expert’s scientific testimony rests upon ‘good grounds, based on what is known,’ 

rule 702 does not require that [the proponent] carry the burden of proving to the judge 

that the expert’s assessment of the situation is correct.” Lacaillade v. Loignon Champ-

Carr, Inc., 2011 WL 6001792, * 1 (D.N.H.  2011).      

Mr. Moore’s opinion that mitigation measures should be implemented at the RIBs 

is based upon his own detailed review of all of the reports that have been issued about the 

Project which recommend mitigation, beginning with Pierce’s Memorandum, dated 

September 5, 2007. In the memorandum, Wright-Pierce responded to concerns of the 

W&S peer reviewers that “increased groundwater flows to wet areas may lead to 

excessive erosion and/or channelization,” by advising that should erosion or breakout 

occur,  the “areas will be monitored and mitigation measures can be undertaken if 

necessary.”
2
 (Exhibit 4; Wright-Pierce Memorandum p. 6.)   

Mr. Moore criticizes the Town for failing to heed this advice, not “taking actions 

to fix the problem rather than wait,” (Exhibit 5, p. 58, line 8), not allowing S.W. Cole to 

investigate the slope failure issues until 2011, and “not follow[ing] through with” the 

specific recommendations made by Wright-Pierce and S.W. Cole for “immediate 

remedial actions and geotechnical investigations”. (Exhibit 3, p. 10.)   

 At his deposition, Mr. Moore testified that he read the S.W. Cole Report, 

examined the borings taken by S.W. Cole, and studied the field data, geotechnical 

analysis, and recommendations in the S.W. Cole Report  (Exhibit 5, p. 31-32, 71  88,  

                                                 
2
  The Moore Report opines that Wright-Pierce’s groundwater discharge model (the “model”) was “largely 

accurate” in predicting the areas where groundwater would seep from the slopes.  (Exhibit 3 at p. 8.)   

These were not “new ‘seep’ locations,” but rather existing seep locations, and the model predicted that once 

the “basins started up the flows were going to be significantly increased.” Id. 
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156), which included that the RIBs can be remediated, and  that “preliminary mitigation 

design options be evaluated in more detail and cost estimates for implementation be 

prepared.” (Exhibit 1, p. 23-24.)   

Similarly, Mr. Moore testified at his deposition that he read the H&A Report and 

met with the authors of the H&A Report before drafting his own report.  (Exhibit 5, p. 

50, 55.) The H&A Report also contains a detailed analysis of the S.W. Cole data, and 

recommends that in order to assess potential solutions to seepage and ongoing piping, 

additional studies must be performed.  (Exhibit 2, p. 24-25.) At his deposition, Mr. 

Moore testified that his opinion that channelization can be remediated by “stabilizing the 

slope” and “distribut[ing] the flow over a larger area” is based upon the “original model,” 

and the field data and borings taken by S.W. Cole,  and “putt[ing] all that information 

together.”  (Exhibit 5, p. 69-71.) 

 Contrary to the Town’s position that Mr. Moore “offers no description of any 

testable methodology” in forming his opinion that the RIB Site can be repaired, his report 

demonstrates that he studied a tremendous amount of hydrogeological data, groundwater 

models, studies, and reports and analyses by his peers regarding the RIBs, and that he 

shares the opinions of his peers, including S.W. Cole,  H&A, and Wright-Pierce,  that the 

RIBs can and should be remediated. At his deposition, he also noted that there is a 

“consensus” among his peers that more work and studies will need to be undertaken to  

more fully develop a remediation  “theory” or  “concept.” (Exhibit 5, p. 174.)  Thus, Mr. 

Moore’s characterization of potential mitigation measures as “conceptual” or 

“theoretical” is accurate, due to the lengthy, iterative, and complex design process which 
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must be completed before a design can be finalized, which is typical in the professional 

design process. (Exhibit 6, Affidavit of William Brown.) 

Mr. Moore’s opinions are, therefore, predicated upon the reliable, well-accepted 

methodology, utilized by  his profession, which involves subsurface data collection, 

groundwater flow modeling, and establishing an upper limit for loading by monitoring 

and observing system performance, all of which are  techniques that meet the four 

Daubert indicia of “reliability” because: 

• The technique or methodology can be (and has been) tested, 

• The technique or methodology has been subjected to peer review and 

publication, 

• The technique or methodology has standards controlling the 

technique’s operation,  and 

•  The technique  “enjoys general acceptance within a relevant scientific 

community.”  

 

Kumho Tire Co. v. Carmichael, 526 U.S. at 149-150, quoting Daubert, 509 U.S. at 592-

594.    

Finally, it is well settled in the First Circuit that “when an expert relies on the 

opinion of another, such reliance goes to the weight, not the admissibility of the expert’s 

opinion.”  Ferrara & DiMercurio v. St. Paul Mercury Ins. Co., 240 F.3d 1, 9 (1
st
 Cir. 

2001); Warford v. Industrial Power Systems, Inc., 553 F.Supp.2d 28, 35  (D.N.H. 2008).  

As explained by the First Circuit, Fed. R. Evid. 703 authorizes experts to rely upon 

materials compiled by other experts in their field: 

If more were needed—and we doubt that it is—the plaintiff's objection 

clashes with Federal Rule of Evidence 703. That rule specifically 

authorizes experts to rely on materials compiled by others as long as those 

materials are “of a type reasonably relied upon by experts in the particular 

field.” Rule 703 was enacted in part “to bring the judicial practice into line 

with the practice of the experts themselves when not in court.” 

Fed.R.Evid. 703 advisory committee's notes. 
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Crowe v. Marchand, 506 F.3d 13, 18  (1
st
 Cir. 2007).  For this reason, “[o]bjections of 

this type, which question the factual underpinnings of an expert’s investigation, often go 

to the weight of the proffered testimony, not to its admissibility.” Id. “Vigorous cross-

examination, presentation of contrary evidence, and careful instruction on the burden of 

proof are the traditional and appropriate means” of attacking admissible evidence.  

Lacaillade v. Loignon Champ-Carr, Inc., 2011 WL 6001792, * 3 (D.N.H. 2011) quoting 

Daubert, 509 U.S. at 596. It follows that Mr. Moore’s reliance upon the S.W. Cole report 

speaks to the weight of the evidence and not admissibility. 

The case at bar concerns a situation in which the Town received detailed expert 

disclosures and reports prepared by H&A and Mr. Moore, and the Town was afforded the 

opportunity to depose Mr. Moore at length regarding his opinions. Town’s counsel 

sought to steer away from the sound basis for Mr. Moore’s opinions and sought to attack 

his opinions by other means; however, detailed reports, the opportunity of a deposition, 

and Mr. Moore’s reliance upon sound methodology supported by other professional 

design firms, demonstrates that his testimony is reliable and admissible. Accordingly, this 

Court should deny the Town’s Motion in its entirety. 

CONCLUSION 

WHEREFORE, the defendant, Wright-Pierce, respectfully requests that this 

Honorable Court: 

A. DENY the Town of Wolfeboro’s Motion To Preclude Richard Moore 

From Testifying That The Site Can Be Remediated; and 

B. GRANT such other relief as is just and equitable. 
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Respectfully Submitted by, 

 

WRIGHT-PIERCE 

 

By its attorneys, 

 

 

 

Dated: March 27, 2014   /s/Kelly Martin Malone__________  

      Kelly Martin Malone NH Bar # 18093 

John W. Dennehy NH Bar # 16166 

Patricia Gary NH Bar # 8163 

DONOVAN HATEM LLP 

      53 State Street, 8
th

 Floor 

      Boston, MA 02109 

      (617) 406-4500 
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