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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW HAMPSHIRE 

____________________________________ 

                                                                        ) 

TOWN OF WOLFEBORO   ) 

      )  

  Plaintiff,   ) 

v.      ) Civil No. 1:12-cv-00130-JD 

      ) 

WRIGHT-PIERCE,    ) 

      ) 

  Defendant.   ) 

                 ) 

 

WRIGHT-PIERCE’S MEMORANDUM OF LAW IN SUPPORT OF ITS  

OBJECTION TO THE TOWN OF WOLFEBORO’S MOTION IN LIMINE TO 

PRECLUDE CERTAIN EXPERT OPINIONS 
 

 NOW COMES the defendant, Wright-Pierce, by and through counsel, Donovan Hatem 

LLP, and hereby submits this Memorandum of Law in support of its Objection to the plaintiff, 

the Town of Wolfeboro’s (“Town”) Motion in Limine to Preclude Certain Expert Opinions 

because such opinions properly supplement Wright-Pierce’s timely disclosed opinions. 

INTRODUCTION 
 

 The Town seeks to preclude all expert opinions not disclosed prior to expiration of the 

deadline for supplementation of expert discovery, February 8, 2013. The Town identifies three 

(3) reports as the subject of its motion: (1) the Haley & Aldrich Remedial Plan dated August 16, 

2013 (the “H&A Remedial Plan”); (2) the Haley & Aldrich Letter dated March 13, 2014 (the 

“H&A Letter”) (collectively, the “H&A Supplemental Reports”); and (3) the John Field Report 

dated December 31, 2013 (the “Field Report”), as well as any new opinions raised in depositions 

by experts that had not previously been provided in expert reports submitted before the February 

8
th

 deadline.  
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The Town objects to the H&A Supplemental Reports as untimely because both reports 

were prepared after the deadline to supplement expert disclosures, February 8, 2013. Regarding 

the Field Report, the Town seeks to preclude Wright-Pierce from introducing, through its 

disclosed expert witnesses, the opinions contained in that report.
1
 Wright-Pierce agrees with the 

Town that the Court should preclude evidence and argument of all expert opinions not disclosed 

in accordance with Court deadlines. However, the H&A Supplemental Reports did not provide 

entirely new opinions but rather properly supplemented the expert opinions originally raised in 

H&A’s Initial Expert Report, and so this Court should not preclude evidence or argument based 

on the opinions in the H&A Supplemental Reports.  

Alternatively, should the Court be inclined to grant the Town’s motion, any opinions on 

behalf of the Town—in reports or depositions—disclosed after February 8, 2013 should also be 

precluded; and, in the event the Town’s untimely opinions are admitted into evidence, all of the 

opinions contained in the H&A Supplemental Reports, the Field Report, and depositions of 

Wright-Pierce’s experts should be admissible to refute the Town’s late opinions. 

BACKGROUND 
 

 By endorsed order, this Court granted the parties’ Proposed Discovery Plan, which set 

forth the following dates for expert discovery: 

 Plaintiff’s Initial Expert Disclosure and Report:  October 19, 2012 

 Defendant’s Initial Expert Disclosure and Report:  December 19, 2012 

 Supplementation of Expert Disclosures and Reports: February 1, 2013 

(Exhibit 1; Proposed Discovery Plan, Docket # 11.)  

                                                 
1
 By Order, dated February 4, 2014, this Court properly ruled that the Field Report was inadmissible at trial. See 

Docket # 72, at p. 2 (“Wright-Pierce cannot use Field as an expert witness at trial and cannot supplement its 

disclosed expert reports with information Field might uncover during an inspection of the site.”). 
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On January 31, 2013, this Court granted the parties’ Assented-To Motion To Extend The 

Deadline To Supplement Expert Reports By One Week, extending the deadline for 

supplementation to February 8, 2013. The Town submitted a supplemental report from its initial 

expert, Fuss & O’Neill (“F&O”), as well as disclosing another expert, Dr. Jean Benoit, and 

entirely new expert who had not been identified previously. Accordingly, granting the Town’s 

motion should also result in striking Mr. Benoit. Further, the Town’s Supplemental Expert 

Reports were received on February 11, 2013, after the February 8 deadline, and therefore 

technically should be stricken for timeliness. 

On December 19, 2012, Wright-Pierce timely submitted its Rule 26 Initial Expert 

Disclosure and Reports, disclosing five (5) experts: Steve Kraemer, P.E., John G, DiGenova, 

P.E., John Kastrinos, P.G., P.HG, and Bradford Miller, P.G. all of H&A, as well as and Richard 

Moore, P.E.  

On December 19, 2012, pursuant to Fed. R. Civ. P. 26, Wright-Pierce submitted its initial 

expert disclosures and reports. (Exhibit 2; H&A Initial Report.) The H&A Initial Report 

provides expert opinions as to the applicable standard of care, slope stability, remediation, RIB 

loading, RIB monitoring post-startup, modeling, the need for a geotechnical analysis, time of 

travel, and that the Town should not abandon the RIB as its method of treated effluent disposal. 

See Exhibit 2, at pp. 1-3. For example, in a section of the H&A Initial Report regarding the 

slope failure and remediation, H&A opines: 

To assess potential solutions requires studies to identify . . . alternate measures to 

stabilize slopes under existing and future loading rates . . . Such studies could 

include the following: 

 

• Additional field reconnaissance and explorations . . .  

• Field exploration to estimate the extent of the impacted area and provide 

additional subsurface information . . . 
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• Establishing anticipated upper limit for the loading rate based on hydrogeologic 

modeling, field testing and phased system implementation. 

 

Exhibit 2, at pp. 24-25. The H&A Initial Report then provides a number of alternative methods, 

which H&A opines, “could be identified, evaluated, and discussed with NH DES to confirm that 

they can be constructed and operated in compliance with State and Federal permits and 

regulations.” Id. One of the alternatives suggested by H&A was armoring of the slope, which 

would allow the site to be loaded at 600,000 gallons per day (“gpd”). Id. at pp. 3, 25. 

 Furthermore, in depositions, H&A challenges the opinions of the Town’s experts and 

opines that the RIB could be remediated by implementing slope stability measures and 

performing additional investigation of the site. (Exhibit 3; DiGenova Depo. Tr. p. 30) Regarding 

the H&A Initial Report, John DiGenova, a geotechnical engineer with H&A, answers 

affirmatively when asked if measures identified on Pages 24 and 25 of the report “were Haley & 

Aldrich’s proposed remedial measures.” Exhibit 3, at p. 30:21-23.
2
 Opposing counsel, then, 

proceeded to question Mr. DiGenova about a number of the remedial measures proposed in the 

H&A Initial Report. Id. at p. 30:24-34:18. In addition, Mr. DiGenova also opined that “to make a 

statement that is unsupported and unreasonable, an engineering firm would have to look into 

what are potential remedial schemes that could be undertaken to fix the site,” regarding the 

                                                 
2
 The Initial Report states, “Conceptually, slope mitigation could involve the following: 

 

• Re-grading the slope surfaces affected by erosion or instabilities, 

• Stabilizing the slopes in areas of higher exit gradients using a graded filter and surface armoring 

to prevent piping and instabilities, and/or using subsurface drainage to intercept seepage, 

• Protecting the slope from surface erosion by seepage channelization, vegetation, or similar 

methods, 

• Introducing groundwater seepage to the down gradient areas through level spreaders. 

 

Given the documented effect of seasonal high water-table conditions on the site hydraulic gradient, an 

upgradient subsurface drain or barrier wall to intercept or deflect groundwater from the RIB to control 

surface seepage may be warranted.” Exhibit 2, at p. 25. 
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expert reports submitted by the Town’s experts, F&O and Dr. Benoit, which state that the RIB 

cannot be remediated and must be abandoned. Id. at p. 38:3-7.  

Indeed, much of Mr. DiGenova’s deposition testimony focuses on H&A’s expert opinion 

that the RIB site can be remediated for the Town’s future use by implementing identified 

solutions to improve the site. See Exhibit 3, Generally. The opinions at deposition by H&A 

experts clearly stem from opinions provided in the H&A Initial Report by then further developed 

in the H&A Supplemental Reports. 

 In June 2013, counsel for Wright-Pierce engaged H&A to further evaluate the potential 

remedial measures outlined in its Initial Report. As opined in its Initial Report, H&A believed 

the site could be remediated and capable of disposing 600,000 gpd if the slope is armored and 

stabilized. The objective of H&A’s Remedial Plan was to further evaluate this solution. On 

August 16, 2013, Wright-Pierce provided the Town with the H&A Remedial Plan. (Exhibit 4; 

H&A Remedial Plan.) The purpose of the Remedial Plan was to compile the necessary 

information and data to provide a remedial plan for the RIB site, including to “assess remedial 

measures that may be employed” and “confirm that remedial measures selected result in a stable 

slope condition and arrest the piping of soils.” Exhibit 4, at p. 2. In performing its investigation, 

H&A relied on information collected by others at the site but uses the information to perform its 

own independent investigation regarding the geological makeup of the site and modeling. The 

H&A Remedial Plan concludes that remediation of the site can be, in fact, accomplished by 

using a combination of “1 [foot] thick graded sand filter overlain by 3 [foot] thick rip-rap layer” 

(i.e. armoring of the slope) and provides various cost estimates depending on the size of the area 

remediated Id. at 8-9. 
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 Later, in response to a letter from the Town’s expert, F&O, stating that the RIB site must 

be abandoned and presents a “total loss” to the Town, H&A submitted the March 13, 2014 H&A 

Letter to rebut F&O’s conclusion regarding “illegal discharges” and “Fuss & O’Neill’s 

interpretation of maximum flow of treated wastewater sustainable at the site.” (Exhibit 5; H&A 

Letter, dated February 27, 2014.) The three-page letter provides a summary rebuttal to F&O’s 

oft-repeated claim that the RIB site must be abandoned as it cannot be used to dispose of the 

Town’s treated wastewater. 

STANDARD 

Pursuant to Local Rule 16.2(b)(3), a party may move in limine to exclude certain 

evidence. See Aumand v. Dartmouth Hitchcock Medical Center, 611 F.Supp.2d 78 (2009).  In 

New Hampshire, a motion in limine affords an opportunity for the trial court to rule on the 

admissibility of evidence prior to trial and for counsel to devise trial strategy accordingly.  Zola 

v. Kelley, 149 N.H. 648, 651 (2003).  A motion in limine may be used to eliminate unsupported, 

irrelevant and prejudicial allegations from trial.  Id. However, such a motion shall not be used to 

preclude relevant evidence that has bearing on the central issues of the matter. See Fed. R. Ev. 

401, 702; see also Smith v. Jenkins, 732 F.3d 51, 64-65 (1st Cir. 2013), citing Daubert v. Merrell 

Dow Pharm., Inc., 509 U.S. 579 (1993) (“As to the relevancy criterion, the court must determine 

whether the testimony ‘will assist the trier of fact to understand or determine a fact in issue.’”).  

DISCUSSION 

 The Town’s motion, as it relates to evidence and argument about the expert opinions 

contained in the H&A Supplemental Reports, should be denied because these reports properly 

supplement the H&A Initial Report. See Fed. R. Civ. P. 26. Under Rule 26(a)(2), “a party must 

disclose to the other parties the identity of any witness it may use at trial to present evidence 
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under Federal Rule of Evidence 702, 703, or 705.” Specifically, Rule 26(e)(2) requires a party to 

supplement its expert disclosures and reports submitted pursuant to Rule 26(a)(2) “in a timely 

manner if the party learns that in some material respect the disclosure or response is incomplete 

or incorrect, and if the additional or corrective information has not otherwise been made known 

to the other parties during the discovery process or in writing.” See Fusco v. General Motors 

Corp., 11 F.3d 259, 265 (1st Cir. 1993) (admitting into evidence videotape prepared three 

months after first trial and one month before second trial); Wilson v. Bradlees of New Eng., Inc., 

250 F.3d 10, 19 (1st Cir. 2001) (providing that duty to supplement extends to expert deposition 

testimony); Grivois v. Wentworth-Douglass Hosp., 2014 U.S. Dist. 10233, 2014 D.N.H. 17, 50-

56 (2014).  

Rule 26(e) permits courts to admit supplemental expert disclosure only if it is timely and 

proper. Unless the court orders otherwise, supplementation of expert reports must occur by the 

time the parties submit their pretrial statements. Fed. R. Civ. P. 26(a)(3)(B); Grivois, 2014 

D.N.H. at 53-54. For supplemental disclosures not timely made, Fed. R. Civ. P. 37(c)(1) instructs 

the court to exclude such evidence unless the proponent can show that its lateness is 

“substantially justified or harmless.” Aumand v. Dartmouth Hitchcock Med. Ctr., 611 F.Supp.2d 

78, 90 (D.N.H. 2009).  In deciding whether supplementation is proper, this Court has “cautioned 

that this rule permits supplemental reports only for the narrow purpose of correcting inaccuracies 

or adding information that was not available at the time of the initial report.” Grivois, 2014 

D.N.H. at 54 (internal punctuation omitted); Johnson v. H.K. Webster, Inc., 775 F.2d 1, 6 (1st 

Cir. 1985) (“[I]n those cases in which testimony was held properly excluded, the courts have 

found some evasion or concealment, intentional or not, on the part of the litigant offering the 
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evidence.” Id. at 8.), superseded on other grounds by Klonoski v. Mahlab, 156 F.3d 255, 269, fn. 

5 (1st Cir. 1998). 

In Grivois, this Court considered whether the plaintiff’s supplemental expert disclosures 

were proper, even though the plaintiff failed to disclose any initial expert opinion prior to 

expiration of the deadline for discovery and moved the court to extend the deadline to allow it 

time to disclose an expert. 2014 D.N.H. at 50-57. In finding that the plaintiff’s supplemental 

expert disclosure was timely, this Court relied on the fact that the scheduling order provided that 

supplementations were “to be made seasonably pursuant to court rules” and held that 

supplementation was required by the time pre-trial statements were due in accordance with Rule 

26(e)(2). Id. at 53. The Court gave weight to the fact that the supplemental disclosure came “less 

than three weeks” after the expert completed the supplementary investigation. Id. at 55. 

Furthermore, the Court held that the plaintiff’s supplementations were proper because it 

was necessary to add “information that was not available at the time of the initial report.” Id. at 

54. The Court discussed that, since the initial expert report, the expert had conducted interviews 

and testing and read previously unavailable deposition testimony. Id. The Court was persuaded 

by the fact that the supplementation “renders no new or different opinions . . . from those set 

forth in [the] initial report . . . [and does] not challenge the adequacy of the bases for [] opinions 

as they are set forth in [the] initial report.” Id. at 55 (“This is not a case, then, where a party is 

using supplementation ‘to sandbag [its] opponent with claims and issues which should have been 

included’ in its expert’s original report . . . or to provide ‘a new and improved expert report that 

attempts to correct the flaws that its adversary has identified.’” Id.). Ultimately, the Court found 

that supplementation, under these circumstances, was proper to add new information and that the 

supplementation was harmless. 
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A. The Haley & Aldrich Reports Are Proper Under Rule 26(e). 

Allowing Wright-Pierce to use the H&A Remedial Plan to supplement the H&A Initial 

Report is substantially justified because H&A submitted the plan as soon as it finished its 

investigation, which involved independent testing of data. Although expert discovery and 

supplementation expired on February 8, 2013, the Remedial Plan, dated August 16, 2013, was 

submitted to the Town approximately five months before the close of discovery in this case. 

Similarly to the supplemental expert disclosure in Grivois, here, the H&A Remedial Plan was 

submitted less than two weeks after H&A completed its investigation. In order to produce the 

H&A Remedial Plan, H&A made a site visit in July and used the data collected by Wright-Pierce 

and other consultants during development of the RIB site to perform independent modeling and 

to create an independent geological profile of the RIB site for the purpose of developing a 

remedial plan. (Exhibit 4, at pp. 8-9.)  

The Remedial Plan should be allowed because it will not cause harm to the Town. 

Although H&A produced the H&A Remedial Plan after expiration of the deadline to supplement 

expert disclosures and reports, the Town received the H&A Remedial Plan well before discovery 

closed, on January 6, 2014, and prior to taking H&A’s depositions in September of 2013. 

Although counsel for Wright-Pierce initially requested that opposing counsel not specifically ask 

the H&A experts about the H&A Remedial Plan at their depositions, counsel for the Town was 

allowed extensive examination of H&A during deposition regarding remediation of the RIB site 

and opinions on the site’s usefulness and capacity if remedial measures are implemented, 

including permitting. See Exhibit 3, at pg. 16, 30, 32, 38-39, 45. Wright-Pierce’s counsel later 

informed counsel for the Town that she could re-open the depositions of Wright-Pierce’s experts 

to question them on the H&A Remedial Plan.  
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A comparison of the H&A Initial Report and the H&A Remedial Plan shows that the 

latter expands on the information in the former but does not raise entirely new opinions. More 

importantly, the H&A Remedial Plan is simply supplementation of H&A’s Initial Report. The 

Remedial Plan does not put forth any new opinions by the H&A experts, it simply expands upon 

those opinions set forth in the Initial Report. In its Initial Report H&A opines that the RIB site 

can be restored to a capacity of 600,00 gpd by armoring the slope. H&A’s second report in 

August 2013 details further testing that was performed on the site following the Initial Report, 

confirms that armoring will work, and explains why and the estimated cost.  

Furthermore, the Town should not be allowed to preclude the H&A Remedial Plan 

because, pursuant to Rule 26(e), it properly adds information that was not available to H&A in 

drafting the H&A Initial Report. In the H&A Initial Report, H&A opined that the RIB site can be 

remediated and dispose of the Town’s wastewater. (Exhibit 2, p. 24-25.) In order to draft the 

Remedial Plan, H&A had to visit the RIB site in July of 2013. In addition, H&A had to request 

information specifically from the Town which was necessary to develop its Remedial Plan. 

However, similarly to the expert report at issue in Grivois, here, the Remedial Plan does not 

include any new opinions, and indeed, the Town does not challenge the Remedial Plan on that 

basis. Indeed, this is not a case of Wright-Pierce trying to “sand bag” the Town with new and 

various claims, but a further articulation of the opinions properly set forth in the H&A Initial 

Report.  

The Town’s motion should be denied, as it relates to the H&A Supplemental Reports, 

because these reports, although submitted after the expiration of expert discovery, are 

substantially justified and their admittance would be harmless to the Town. The H&A 

Supplemental Reports represent pieces of the design-development process, which requires 
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substantial time to collaborate, investigate, review, discuss, and ultimately revise a project. The 

need for H&A to perform additional testing regarding a remediation plan for the RIB is essential 

to the process of designing an effective project. Supplemental reports are a common element in 

this process as they allow the collaborators to review conclusions and to expand on areas of 

further interest. More importantly, where public works projects are contemplated, involving 

coordination between a number of public and private entities, supplemental reports provide the 

bases for meetings and discussions between collaborators to address a variety of issues, including 

permitting and approval by state and local governmental agencies. 

Consider a subdivision project in which a developer intends to transform an unused tract 

of land into land suitable for residential homes. Initially, the developer hires engineers and 

consultants to design the project. In the initial design development, the developer’s consultants 

might discover areas of concern or that require further investigation. The developer and the 

consultants may ultimately decide that the proper way to address an area of concern is to build 

the project as designed and then monitor the areas of concern to determine possible remedial 

measures. If subsequent remediation is necessary, the developer may ask the consultants to 

perform additional work or may hire new consultants for the remedial measures. At some point, 

the developer will most likely request a new report focusing on the area of concern and outlining 

a proposed, if not conceptual, remedial strategy. In that case, the supplemental investigation and 

subsequent report or summary of findings would be considered substantially justified, 

considering the nature of the project and the need for a well-designed subdivision, and 

considered harmless, to the extent that what the developer wanted was a properly designed 

subdivision and such properly designed subdivision would not be possible without the need to 

monitor the site and propose remedial measures in the future. 
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CONCLUSION 

 The Town’s motion in limine should be denied because the H&A Remedial Plan and the 

H&A Letter are properly disclosed under Rule 26(e) and admission of evidence or argument 

based on these reports would be substantially justified and harmless to the Town. The reports add 

new information to the opinions originally raised in the H&A Initial Report, and Wright-Pierce 

provided the Town with a reasonable opportunity to address the opinions therein. This Court has 

already ruled on the admissibility of the Field Report. Wright-Pierce seeks this Court to preclude 

the Town from entering new opinions developed in reports and deposition testimony after the 

expert disclosure deadline of February 8, 2013. In the event this Court allows the Town to 

introduce late opinions into evidence, Wright-Pierce seeks to admit the opinions provided in its 

expert disclosures, reports, and depositions at trial. 

 WHEREFORE, the defendant, Wright-Pierce, respectfully requests that this Honorable 

Court grant the following: 

A. Deny the Town of Wolfeboro’s Motion In Limine To Preclude Expert Opinion 

Evidence Not Timely Disclosed; and, 

B. Grant any other such relief as is fair and just. 

Respectfully submitted, 

WRIGHT PERCE 

 

By its attorneys, 

 

 

/s/   Kelly Martin Malone__________ 

Kelly Martin Malone, NH Bar #18093 

John W. Dennehy, NH Bar # 16166 

Patricia Gary, NH Bar # 8163  

       DONOVAN HATEM LLP 

       53 State Street, 8
th

 Floor 

       Boston, MA 02109 
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Dated: March 27, 2014    Tel (617) 406-4500 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

In accordance with Local Rule 5.4(b), I hereby certify that this document filed through 

the ECF system on March 27, 2014 will be sent electronically to the registered participants as 

identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as 

non-registered participants. 

 

/s/  Kelly Martin Malone_______ 
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