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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
____________________________________ 
TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 
 

WOLFEBORO’S OBJECTION TO WP’S MOTION IN LIMINE TO PRECLUDE 
UNTIMELY DISCLOSED DOCUMENTS 

 
Plaintiff, the Town of Wolfeboro (“Wolfeboro”) hereby objects to WP’s Motion in 

Limine to Preclude “Untimely Disclosed Documents.”   

1. Introduction  

WP’s Motion is predicated on its assertion that Wolfeboro’s supplemental document 

productions of January 30, 2013 (the “January 30th Production”) and February 26, 2013 (the 

“February 26th Production”)1 were “untimely.”   

This is demonstratively incorrect.  The January 30th Production was almost entirely a re-

production of documents from Wolfeboro’s Project file, which was produced in its entirety 9 

months prior (on March 1, 2013 (hard copy) and April 9, 2013 (emails) (collectively the “Initial 

Productions”).  The February 26th Production consisted largely of documents created after the 

Initial Productions and was made in response to a request from WP’s counsel on February 13, 

2014 for, inter alia, all newly created documents since Wolfeboro’s Initial Productions.   

There is no authority supporting WP’s request to exclude documents from trial in these 

circumstances.  Wolfeboro’s supplemental productions were not “untimely” because they were 

either: (1) previously-produced documents; or (2) documents created in the ordinary course of 
                                                            
1 WP erroneously identifies the date of the production as February 28, 2014.  It was February 26, 2014. 
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business which were not in existence at the time of the Initial Productions.2   Even if the Court 

were to find the document production to be untimely, and thus applies Rule 37(c) (which WP 

fails to cite), Wolfeboro’s supplemental production of documents in this case was both 

substantially justified and harmless and therefore Wolfeboro should not be precluded from 

offering any of those documents as exhibits at trial.  See Fed. R. Civ. P. 37(c)(1).  

FACTUAL BACKGROUND 

A. Wolfeboro’s Initial Production of Documents. 

On or about February 12, 2013, Wolfeboro made its entire Project file of hard copy 

documents available for WP’s inspection.  See Exhibit 1, 2/12/13 Email to D. Corkum.  On or 

about February 20, 2013, WP inspected Wolfeboro’s Project file -- 20 banker’s boxes of 

documents -- and selected the documents it wanted to have copied.  Due to the volume of 

documents, the parties agreed to split the cost of scanning all 20 boxes and electronically Bates 

labeling them for identification.  On March 1, 2013, undersigned counsel sent WP’s counsel a 

disk containing copies of all documents contained in the 20 boxes of Wolfeboro’s project files.3  

See Exhibit 2, 3/1/13 letter from Attorney Pasakarnis to Attorney Corkum.  The disk contained 

12,207 documents totaling 50,391 pages.   

On April 9, 2013, Wolfeboro produced its electronic documents to WP.  See Exhibit 3, 

4/9/14 Letter to Attorney Corkum.  Wolfeboro’s April 9, 2013 production of electronic 

documents totaled 106,099 pages.   

 

 
                                                            
2 The exception is 74 documents relating to communications between Wolfeboro and its testifying expert, F&O, 
before F&O was engaged as a testifying expert.   
 
3 The documents were scanned into electronic form and the electronic images of the documents were Bates labeled.  
The original, hard copy, documents did not receive a Bates label sticker. 
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B. Wolfeboro’s Answers to Interrogatories. 

On or about February 12, 2013, Wolfeboro served its answers to WP’s interrogatories.  

See Exhibit 4, email to Attorney Corkum, attaching Answers.  Wolfeboro fully answered each of 

WP’s interrogatories, including Interrogatories No. 12 and 21 addressing Wolfeboro’s damages.  

Id.   On December 13, 2013, well before the close of discovery, Wolfeboro supplemented its 

answers to Interrogatories 12 and 21.  See Exhibit 5, Email to K. Malone and Supplemental 

Answers (“Supplemental Answers”).  Attached to the Supplemental Answers is a spreadsheet 

itemizing and detailing Wolfeboro’s damages.  See Exhibit 6.  The spreadsheet includes relevant 

citations to purchase orders and other documents evidencing the amounts paid by Wolfeboro for 

various work or services performed for the Project.  Id.  Wolfeboro’s Supplemental Answers 

reduced the damages claimed by Wolfeboro by roughly $1,500,000. 

C. The January 30, 2014 Supplemental Production 

In conjunction with producing the Supplemental Answers, David Ford, the Director of 

Public Works for Wolfeboro, collected documents concerning Wolfeboro’s damages from the 

original Project documents (the 20 boxes produced to WP on March 1st).  Undersigned counsel 

organized the documents compiled by Mr. Ford to correspond to the specific categories and line 

items in the spreadsheet, and labeled the documents accordingly by category.   

Undersigned counsel then had these documents re-scanned by an outside vendor and 

Bates labeled with new Bates numbers.  The purpose of collecting, organizing, and labeling the 

damage documents was to have one manageable binder of supporting documentation, rather than 

having the cited individual purchase orders subsumed throughout one large production.  Further, 

as the original hard copy Project documents compiled by Mr. Ford and organized by the 

undersigned counsel were not Bates labeled, it would have been extremely time consuming to 
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“match up” the original documents to the electronically scanned and Bates labeled image of that 

document in the electronic database. 

The January 30th Production included 236 documents totaling 2,182 pages.4  WP’s 

allegation that Wolfeboro failed to produce all of its damage documents until January 30th is 

incorrect.  Notwithstanding documents created after the Initial Productions, the January 30th 

Production was a reproduction of previously produced documents.     

D. February 26, 2014 Supplemental Production 

On February 13, 2014, WP’s counsel requested that Wolfeboro supplement its production 

of documents with, inter alia, communications made by Wolfeboro since its Initial Productions.  

See Exhibit 7, 2/13/14 letter from Attorney Malone.  Wolfeboro’s counsel sent a reply letter 

dated February 25, 2014 letter, Exhibit 8, and a supplemental production complying with WP’s 

request on February 26, 2014 (the “February 26th Production”), Exhibit 9.   

The February 26th Production included 212 emails and other electronic documents, 7 

excel spreadsheets, and one 2-inch three ring binder of hard copy documents.  See Exhibit 3 to 

WP’s Motion.  Of these 212 emails/electronic documents, 74 were previously withheld 

communications between Wolfeboro and its testifying expert, Fuss & O’Neill (“F&O”) dating 

from before F&O was retained as a testifying expert, which had previously been withheld from 

production.  75 documents were attachments to F&O emails, which were previously produced as 

they were underlying Project documents.  The remaining 60 documents were email 

communications created after the Initial Productions, and thus did not exist at the time of the 

Initial Productions. 

                                                            
4 It is one small banker’s box of documents, which the undersigned counsel will bring the pre-trial conference on 
April 3, 2014, if necessary.   
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Excluding the spreadsheets (which are lengthy because they include site data recorded 

daily for the past 5 years),5 the February 26th Production total approximately 1183 pages, roughly 

one half of a small banker’s box.6   

LEGAL STANDARD 
 

 WP does not cite to any legitimate legal basis for precluding Wolfeboro from introducing 

documents at trial and its Motion should be denied on that basis alone.  Its proffered legal 

support: Fed. R. Evid. 403 and Fed. R. Civ. P. 26(f)(3)(B) are inapplicable.  Wolfeboro will 

address the legal standard under Rule 37(c), despite WP’s failure to cite this rule, as it appears to 

be the applicable standard based on the allegations in WP’s Motion.   

A. Federal Rules of Evidence. 

WP argues that Fed. R. Evid. 403 requires that documents produced after the close of 

discovery be precluded from evidence at trial, highlighting the section of the rule that references 

“considerations of undue delay.”  See WP Motion at 3.   This citation is incorrect.  The reference 

to “undue delay” in Rule 403 relates to the judge’s discretion to preclude the introduction of 

otherwise relevant evidence to avoid undue delay to the trial itself where the presentation of such 

evidence would be cumulative.  See Johnson v. Ashby, 808 F.2d 676, 678 (8th Cir. Neb. 1987) 

(noting that the “undue delay” language in Rule 403 concerns delays to the trial); Flaminio v. 

Honda Motor Co., Ltd., 733 F.2d 463, 473 (7th Cir. 1984) (“In this era of crowded district court 

dockets federal district court judges not only may but must exercise strict control over the length 

of trials”)). 

 

                                                            
5 The Excel files were part of Wolfeboro’s Initial Productions.  They were reproduced on February 26, 2014 with the 
updated site data collected since the Initial Productions. 
 
6 The 1184 pages does not even account for the 75 documents that were reproduced as a courtesy to WP in order to 
maintain the parent-attachment relationship of emails in the electronic production. 
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B. Federal Rule 26(f)(3)(B). 

WP’s next proffered legal basis for excluding documents contained in the supplemental 

productions is Rule 26(f)(3)(B), which states: 

(3) A discovery plan must state the parties’ views and proposals on: (B) 
the subjects on which discovery should be completed, and whether 
discovery should be conducted in phases or be limited to or focused on 
particular issues. 
 

On its face, Rule 26(f)(3)(B) provides no authority for the relief requested in WP’s Motion, nor 

does it have any relevance to the factual issues raised in WP’s Motion.  WP does not cite any 

federal authority in support of how Rule 26(f)(3)(B) applies, instead, it cites a New Hampshire 

Supreme Court case for the proposition that “to prevent unfair surprise, a party may be precluded 

from presenting evidence that he fails to disclose during discovery.”  Bursey v. Bursey, 145 N.H. 

283, 286 (2000).   Even if Bursey was controlling (the applicable procedural rules in this case are 

the Federal Rules of Civil Procedure, not the New Hampshire Rules of Civil Procedure), it is 

easily distinguishable.   In Bursey, the defendant was precluded from introducing evidence of his 

financial situation for the first time at the hearing because he had previously failed to answer 

interrogatories about that very subject.  Id.  In contrast, Wolfeboro fully answered interrogatories 

concerning its damages, and then timely supplemented those answers.  See Exhibit 5.  Further, 

Wolfeboro has produced its damage documents, first as part of its Initial Production, and second 

as an organized supplement with labels corresponding to each category of damages in its 

Supplemental Answers.  Finally, the January 30th Production was made three (3) months before 

trial. 

C. Federal Rule 37(c) 

Although not cited by WP, Rule 37(c)(1) provides that “[i]f a party fails to provide 

information or identify a witness as required by Rule 26(a) or (e), the party is not allowed to use 
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that information or witness to supply evidence on a motion, at a hearing, or at a trial, unless the 

failure was substantially justified or is harmless.”  Fed. R. Civ. P. 37(c)(1); Wilson v. Bradlees of 

New Eng., Inc., 250 F.3d 10, 21 (1st Cir. 2001). 

ANALYSIS 

A. Rule 37(c) Does Not Apply Because The Documents Were Previously-Produced 
or Newly Created. 
 

WP’s Motion is predicated on the erroneous assumption that all of the documents that 

were part of the supplemental productions: (1) were in existence at the time of the Initial 

Productions; and (2) had not been previously produced.  Because the Supplemental Productions 

were a re-production of previously-produced documents and newly created documents, Rule 

37(c) does not apply.  See Rivot-Sanchez v. Warner Chilcott Co., 707 F. Supp. 2d 234, 259 

(D.P.R. 2010) (noting Rule 37 challenge misplaced where late-produced documents were newly 

created, stating “plaintiff is required to produce documents in his possession, Rule 26(a) does not 

obligate him to create a new document.”) 

1. WP’s Allegation that the Damage Documents Were Never Produced Prior to 
January 30th is Incorrect. 

 
WP states in its Motion that it has not reviewed the January 30th Production.  WP also 

states that (despite having not reviewed the documents) none of the documents were produced 

before January 30th.  This statement is demonstratively incorrect.7 

Even a cursory review of the January 30th Production would have revealed that the very 

first document, Purchase Order 1934 (WOLF-DOC-27776),8 was part of Wolfeboro’s initial 

                                                            
7 WP’s allegation is obviously baseless because it has no way of determining whether or not the documents were 
previously produced, having never reviewed the January 30th Production or contacting the undersigned counsel 
regarding the Production.  
 
8 See Wolfeboro’s Exhibit List, Doc. # 112, Proposed Exhibit 290. 
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production of both its Project file and its electronic documents (Bates WOLF-DOC-008806 

(Project File) and WOLF-E-099956 (Electronic Documents)).  By way of another example, one 

of the largest documents that was part of the January 30th Production is a series of ten (10) loan 

applications by Wolfeboro to NHDES for disbursements from the State Revolving Fund.9  The 

documents were labeled WOLF-DOC-27283 through 27708 (over 425 pages) in the January 30th 

Production.  Once again, these applications were previously produced to WP on March 1, 2013 

as part of Wolfeboro’s initial production of its entire Project file.10  Notwithstanding several 

documents created after Wolfeboro’s Initial Productions,11 the remaining documents in the 

January 30th Production were previously-produced.  Undersigned counsel has been undertaking 

diligent efforts to “match up” the January 30th Production to Wolfeboro’s Initial Productions.12  

At the time of the filing of this opposition, Wolfeboro has identified 52 of the 67 listed in 

Wolfeboro’s Proposed Exhibit List and part of the January 30th Production within previous 

productions.   

WP has undertaken no due diligence to examine the January 30th Production.  If WP had 

genuine concerns about the content of the January 30th Production, it could have contacted the 

undersigned counsel.  It did not.  Instead, it failed to review those documents for nearly two 

months and then sought judicial intervention, still having undertaken no effort to review the 

                                                            
9 See Wolfeboro’s Exhibit List, Doc. # 112, Proposed Exhibit 313. 
 
10 WOLF-DOC-012684 et. seq. (App. #10), 012731 et. seq. (App. #9), 012779 et. seq. (App. #8), 012817 et. seq. 
(App. #7), 012848 et. seq. (App. #6), 013367 et. seq. (App. #5), 027440 et. seq. (App. #4), 013465 et. seq. (App. 
#3), 013508 et. seq. (App. #2), 013269 et. seq. (App. #1).   
 
11 For example, Proposed Exhibit 336 (WOLFE-E-106294) is an email created on 12/2/13, which could not have 
been part of the initial production.   
 
12 This was the very exercise that Wolfeboro’s counsel sought to avoid by collecting, organizing, labeling, and re-
producing project documents concerning Wolfeboro’s damages by reproducing the documents to WP on January 30, 

2014.  The effort to search the Initial Productions to “match up” the documents with their original Bates number is a 
time-consuming task.  The March 1, 2013 disk contains 12,207 documents totaling 50,391 pages.  Wolfeboro’s 
April 9, 2013 production of electronic documents totaled 106,099 pages.   
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documents or discuss the content of the Production with the undersigned counsel.  Clearly, WP’s 

lack of diligence in its review of documents in this case has resulted in the erroneous suggestion 

to the Court in its Motions in Limine that Wolfeboro withheld these documents from WP until 

after the close of discovery.13   

2. The Newly Created Documents in the February 26th Production. 
 

The vast majority of the February 26th Production included documents that were not in 

existence at the time of the Initial Productions.  They include communications between 

Wolfeboro and various consultants made after Wolfeboro’s electronic documents were collected 

in approximately January of 2012.  Indeed, Wolfeboro was expressly required to supplement its 

production under the Rules.  See Fed. R. Civ. P. 26.  Without even reviewing these documents14 

(and despite having specifically requested them) WP simply seeks to preclude them from trial. 

B. Even if Rule 37(c) Applies, The Production Of Any Documents After the 
Discovery Deadline Was Substantially Justified and Harmless. 
 

Under Rule 37(c)(1), the court must first consider whether a party has established 

“substantial justification” for the failure to disclose and then consider whether the failure to 

disclose was “harmless.”  Lund v. Citizens Fin. Group, Inc., 1999 U.S. Dist. LEXIS 22590, 36-

37 (D.N.H. Sept. 30, 1999).  Wolfeboro submits that it was substantially justified in 

supplementing its production of documents with documents created after its Initial Productions. 

                                                            
13 As further described in Wolfeboro’s Opposition to WP’s Motion in Limine to Preclude Evidence of Betterment 
Damages, WP’s incorrect representations in that Motion suggest that WP has not read Wolfeboro’s Supplemental 
Answers to Interrogatories.  For example, WP alleges that Wolfeboro “did not breakdown any costs associated with 
its damages categories, or provide any methodology as to its damages.”  This is belied by the spreadsheet attached to 
Wolfeboro’s Supplemental Answers and the Supplemental Answers themselves, which includes 13 pages of 
explanation as to Wolfeboro’s damages.  WP also alleges that Wolfeboro seeks “the entire cost of its bond and 
interest on the bond” – this is false and belied by the Supplemental Answers. 
 
14 As stated in WP’s Motion, it has not reviewed the documents. 
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Furthermore, Wolfeboro believes all of the documents produced in the January 30th Production 

had been previously produced to WP.15   

1. Discovery Continued After January 6, 2014 

Despite the deadline that discovery be completed by January 6, 2014, in reality numerous 

depositions and supplemental document productions by both parties took place after the 

discovery deadline.16  WP itself made three supplemental productions of documents after the 

discovery deadline: January 7, 2014, Exhibit 10, February 21, 2014.  Exhibit 11, and February 

25, 2014, Exhibit 12. 

2.  Alleged Prejudice to WP. 

WP’s makes a one sentence argument that the supplemental production of documents is 

“unfairly prejudicial to Wright-Pierce because it does not have enough time to review said 

documents prior to trial, and cannot examine fact and lay witnesses on the docuemnts (sic).”  

These arguments are devoid of any support.   

First, WP grossly overstates the amount of documents as “7000 documents.”   The 

January 30th Production included 236 documents totaling 2182 pages.  The documents fit in one 

small banker’s box.  The February 26th Production includes 209 emails/documents,17 3 Word 

documents, 7 excel spreadsheets, and one 2-inch three ring binder of hard copy documents.  

Excluding the spreadsheets (which are lengthy because they contain data collected from the site 

daily for the past 5 years), the February 26th Production totals approximately 1183 pages.  This is 

the equivalent of one half of a small banker’s box.  WP provides no explanation as to why its 

                                                            
15 Except for the newly-create documents that were not in existence at the time of the Initial Productions. 
 
16  Depositions took place on January 16th (NHDES), 23rd (Forzley), 29th (Ford), 30th (Ford); February 26th 
(Atherton), 28th (Cheseldine); March 10th (SW Cole), 18th (Woodard & Curran), and 21st (Weston & Sampson). 
 
17 60 are newly created documents, 74 are previously withheld documents concerning Wolfeboro’s communications 
with its testifying expert before being engaged as a testifying expert, and 75 were previously produced. 
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legal counsel is incapable of reviewing the equivalent of less than two small banker’s boxes of 

documents in light of the fact that it has been in possession of the January 30th Production for 

over 53 days (23 days for the February 26th Production). 

With respect to its failure to examine witnesses concerning these documents, the vast 

majority of these documents have been in WP’s possession since they were produced on March 

1, 2013 and April 9, 2013.  Therefore, WP should have already reviewed them and utilized them 

in its questioning of witnesses.  WP’s argument that it could not examine witnesses concerning 

these documents is unavailing because WP failed to question any of Wolfeboro’s witnesses 

regarding damages during their depositions: WP’s counsel did not ask any of Wolfeboro’s 

designated 30(b)(6) witnesses one question about Wolfeboro’s Answers to Interrogatories 

concerning damages, Wolfeboro’s Supplemental Answers to Interrogatories, or Wolfeboro’s 

calculation of damages.  Mr. Ford was the designated 30(b)(6) deponent for topic No. 49 in 

WP’s 30(b)(6) deposition notice: “The damages Wolfeboro claims to have incurred as a result of 

Wright-Pierce’s design of the RIBs,” See Exhibit 13, yet WP failed to question Mr. Ford as to 

any of Wolfeboro’s damages. 

3. Virtually the Entire January 30th Production Has Been Within WP’s Care, 
Custody, and Control. 

 
Virtually all of documents which comprise the January 30th Production, namely the 

invoices, purchase orders, and loan applications contained therein, were drafted by, reviewed by, 

or signed-off on by WP during the course of this Project.  WP approved and signed-off on all of 

Wolfeboro’s applications to NHDES for disbursements from the State Revolving Fund 

(“SRF”).18  In doing so, WP reviewed all costs paid by Wolfeboro for the Project and certified 

                                                            
18 The 1996 Amendments to the Safe Drinking Water Act created a Drinking Water State Revolving Fund (DWSRF) 
to provide assistance in the form of low interest loans to public water systems to finance the cost of drinking water 
infrastructure. Public water systems eligible for this program include all community public water systems and non-
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their accuracy to NHDES to allow Wolfeboro to receive SRF Loan Disbursements.  WP’s 

position that it is prejudiced by an organized and labeled collection of these documents, which it 

received and reviewed once during the Project and received once again during discovery in this 

litigation is specious.19      

4. Under Federal Rule 37(c), Preclusion is Not Mandatory 

Preclusion is not automatic or mandatory.  The First Circuit has set forth several factors 

for determining the proper sanction for a late disclosure of documents: (1) the party’s 

justification for the late disclosure; (2) the opposing party’s ability to overcome any prejudice; 

(3) the impact on the court docket; (4) the party’s history of litigation abuse; and (5) the party’s 

need for the late evidence.  See Harriman v. Hancock County, 627 F. 3d 22, 30 (1st Cir. 2010).   

Here, the above factors weigh in favor of allowing the use of the any late produced 

documents at trial.  First, Wolfeboro has presented a reasonable justification for the production 

of these documents after the discovery deadline.  Second, WP is not prejudiced by the late 

disclosure because it clearly has not reviewed the documents when they were first produced – 

any disadvantage that WP may have with respect to its understanding of Wolfeboro’s damages is 

the direct result of its own failure to review the documents produced in discovery.  Third, the 

only possible adverse impact on the Court docket will be WP’s refusal to stipulate as to the 

amounts paid by Wolfeboro – which may require Wolfeboro to present/authenticate some of the 

documents to prove the amounts paid.  Fourth, there is no history of litigation abuse by 

Wolfeboro in this case.  Fifth, the damage documents may be necessary at trial to prove the 

                                                                                                                                                                                                
transient non-profit public water systems. In addition, funds are used to promote proactive drinking water measures 
such as source water protection, operator certification, small system technical assistance/capacity development, and 
program administration. 
 
19 There should be no dispute as to the amounts paid by Wolfeboro on this Project.  To this end, the undersigned 
counsel has requested the WP stipulate to these amounts to avoid the unnecessarily cumbersome process of 
introducing all of these invoices into evidence at trial, however, WP’s counsel has refused. 
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amount paid by Wolfeboro if WP continues to refuse to stipulate as to these amounts.  Jackson v. 

Harvard University, 900 F.2d 464, 469 (1st Cir. 1990) (declining to impose exclusion sanction 

where it would “serve only further to suppress evidence” and would not be “appropriate to the 

truth-finding process”). 

CERTIFICATION PURSUANT TO LR 7.1(a)(2) 

Pursuant to LR 7.1(a)(2), no memorandum of law is necessary, as all supporting 

authorities are cited herein. 

REQUEST FOR RELIEF 

WHEREFORE Wolfeboro respectfully requests that the Court deny WP’s Motion in 

Limine to Preclude “Untimely Disclosed Documents.”  

 

 

Respectfully submitted, 

The Town of Wolfeboro, 

By its attorneys, 

Date: March 27, 2014     /s/ Seth M. Pasakarnis   
       Hinckley, Allen & Snyder LLP 

Rhian M.J. Cull (Pro Hac Vice) 
Seth M. Pasakarnis, Esq. (Bar #18971) 

       11 South Main Street, Suite 400 
       Concord, NH 03301-4846 
       Tel: (603) 225-4334 
       rcull@hinckleyallen.com    

spasakarnis@hinckleyallen.com   
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CERTIFICATE OF SERVICE 

 I, Seth M. Pasakarnis, Esq., hereby certify that on this date a true and accurate copy of this 
document filed through the ECF system will be sent electronically to the registered participants 
as identified on the Notice of Electronic Filing (NEF). 
 
       /s/ Seth M. Pasakarnis    
       Seth M. Pasakarnis 
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