
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW HAMPSHIRE

Town of Wolfeboro

v. Civil No. 12-cv-130-JD

Wright-Pierce, Inc.

O R D E R

The Town of Wolfeboro brings claims against Wright-Pierce,

Inc. that arose from the failure of Wolfeboro’s wastewater

treatment system which was designed by Wright-Pierce.  Wolfeboro

moves for an award of attorneys’ fees incurred in opposing

Wright-Pierce’s unsuccessful motion to compel Wolfeboro to allow

an inspection of the site of the failed Rapid Infiltration Basin

(“RIB”) system.  Wright-Pierce opposes the motion.

Standard of Review

When a motion to compel is denied, “the court . . .  must,

after giving an opportunity to be heard, require the movant, the

attorney filing the motion, or both to pay the movant’s

reasonable expenses incurred in opposing the motion, including

attorney’s fees.”  Fed. R. Civ. P. 37(a)(5)(B).  The court will

not require payment if the motion was substantially justified or

if other circumstances would make the award unjust.  Id.  The 

party facing sanctions under Rule 37 bears the burden of showing

that they should not be imposed.  See Council for Tribal Emp’t

Rights v. United States, 110 Fed. Cl. 244, 249 (Fed. Cl. 2013); 
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R & R Sails, Inc. v. Ins. Co. of Penn., 673 F.3d 1240, 1246 (9th

Cir. 2012); Novak v. Wolfposs & Abramson LLP, 536 F.3d 175, 178

(2d Cir. 2008); Davis v. Jacob S. Ciborowski Family Tr., 2012 WL

5904816, at *1 (D.N.H. Nov. 26, 2012); Kamps v. Fried, Frank,

Harris, Shriver & Jacobson L.L.P., 274 F.R.D. 115, 117 (S.D.N.Y.

2011). 

Discussion

Wolfeboro moves for an award of attorneys’ fees under

Federal Rule of Civil Procedure 37(a)(5)(B), in the amount of

$4,903.  In opposing Wolfeboro’s motion, Wright-Pierce argues

that its motion to compel Wolfeboro to allow inspection of the

RIB site was substantially justified and that the circumstances

make an award of fees unjust.  Wright-Pierce also challenges the

expenses Wolfeboro seeks as unreasonable.

A.  Substantially Justified or Award Would Be Unjust

Wright-Pierce contends that its position in pursuing the

motion to compel Wolfeboro to allow its wetlands expert to

inspect the RIB site was substantially justified because Wright-

Pierce only learned of possible wetlands issues related to

remediation of the site in October of 2013 and the inspection was

necessary to address those issues.  Wright-Pierce argues that an

award of expenses here would be unjust because Wolfeboro acted

unreasonably in requiring, as a condition of the inspection, that 
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it be provided with a copy of any report generated from the

inspection.

1.  Background  

In this case, the dispute between the parties arises from

the design, construction, and failure of the RIB system for

Wolfeboro’s wastewater treatment system.  Wolfeboro filed suit on

April 2, 2012.  Under the scheduling order, the deadline for

Wright-Pierce to disclose its expert witnesses was December 19,

2012, the deadline for supplementing expert reports was February

8, 2013, the end of discovery was November 1, 2013, and trial was

scheduled for February of 2014.

In August of 2013, Wright-Pierce provided to Wolfeboro a

report prepared by one of Wright-Pierce’s experts, Haley and

Aldrich.  According to Wright-Pierce, Wolfeboro responded that

the plan was not feasible, was not permitted by the New Hampshire

Department of Environmental Services (“NHDES”), and did not

address all of the problems with operation of the RIB system. 

Wright-Pierce then retained an expert on wetlands issues, John

Field, of Field Geology Services, and asked Wolfeboro to allow

Field to inspect the RIB site.  Wolfeboro reluctantly agreed to

allow the inspection if Wright-Pierce would provide Wolfeboro

with a copy of Field’s report.  Wright-Pierce rejected that

condition.

On October 31, 2013, Wright-Pierce moved to delay trial for

sixty days, to extend the discovery deadline to January 6, 2014,
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and to extend the deadline for supplementation of expert reports

to January 6, 2014.  While the motion to delay the trial and

extend certain deadlines was pending, Wright-Pierce filed a

motion to compel.  Wright-Pierce sought an order requiring

Wolfeboro to allow Wright-Pierce and its “newly-retained wetlands

consultant” access to the failed RIB site “to view and inspect

the property and the System, and to potentially assist in

formulating a remedial plan that restores the failed System and

mitigates the Town’s alleged damages.”  Doc. no. 49 at 1.  

On November 19, 2013, the court granted the motion to delay

trial and to extend the deadline for discovery but denied the

motion as to expert deadlines.   On November 20, 2013, Wright-1

Pierce withdrew its motion to compel permission to inspect the

RIB site.  

Five days later, however, Wright-Pierce refiled the motion

to compel, stating that Field would serve as a consultant about

wetlands issues related to permitting and implementing the Haley

& Aldrich remedial plan for the failed RIB site.  Wright-Pierce

argued that Wolfeboro was not entitled to a copy of any report

that Field might generate because Field would not be testifying

as an expert at trial.  Wright-Pierce further explained that

because the expert disclosure deadline had passed and was not

extended, Field could not be a testifying expert and instead was

Although Wright-Pierce did not move to extend the deadline1

for its disclosure of expert witnesses, the court addressed that
issue because of the discussion of Field’s opinions and Wright-
Pierce’s suggestion that Field was its expert.
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a “consulting expert retained to assist W-P with evaluating H&A’s

remedial plan and working with the NHDES to make the plan

permitable [sic], and with presenting its [Wright-Pierce’s]

defenses at trial.”  Doc. no. 53 at 4. 

Wright-Pierce then moved for reconsideration of the November

19 order to the extent that it denied its request for an

extension of the deadline for supplementation of expert reports

and denied an extension of the expert disclosure deadline.  The

motion for reconsideration was denied on January 23, 2014,

because Wright-Pierce failed to show a manifest error of fact or

law in the November 19 order and instead attempted, improperly,

to raise new and unpersuasive arguments and theories to support

its motion to extend the expert deadlines.

Despite its lack of success in extending the deadlines for

expert disclosure and supplementation of expert reports, Wright-

Pierce continued to pursue its motion to compel Wolfeboro to

allow Field to inspect the failed RIB site.  The court held a

hearing on the motion on February 3, 2014.  Counsel for Wright-

Pierce did not articulate a plausible explanation for how 

Field’s inspection of the failed RIB site was “reasonably

calculated to lead to the discovery of admissible evidence.” 

Fed. R. Civ. P. 26(b)(1).  The next day the court issued the

order denying the motion to compel and directing Wolfeboro to

file a motion for attorneys’ fees pursuant to Federal Rule of

Civil Procedure 37(a)(5)(B).
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2.  Substantial Justification

Substantial justification exists if the party’s position was

reasonable both in law and fact.  United States v. Yoffe, 775

F.2d 447, 449-50 (1st Cir. 1985).  A party’s position need “not

be justified to a high degree, but rather justified in substance

or in the main--that is justified to a degree that could satisfy

a reasonable person.”  Pierce v. Underwood, 487 U.S. 552, 565

(1988) (internal quotation marks omitted); accord Sheppard v.

River Valley Fitness One, L.P., 428 F.3d 1, 12 (1st Cir. 2005). 

Wright-Pierce contends that its motion to compel the site

inspection was substantially justified because Field’s opinions

about the wetlands issues at the RIB site were necessary to

address Wolfeboro’s position that the site was unusable and

Wolfeboro’s demand for damages based on that position.  Wright-

Pierce was not able to articulate in support of its motion to

compel any plausible means by which Field’s opinions were likely

to lead to the discovery of admissible evidence in its motion or

at the hearing.  

In its objection to Wolfeboro’s motion for fees, Wright-

Pierce now articulates new support for its motion to compel. 

Specifically, Wright-Pierce argues that Field’s opinions could

have lead to admissible evidence by “informing of cross-

examination [sic] of the Town’s fact and expert witnesses . . .

[because] their responses regarding the wetlands would be

admissible evidence,” if “the NHDES provid[ed] a written

assessment based on Field’s findings . . . which writing would be
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admissible as a public record . . .,” to refute the credibility

of Wolfeboro’s witnesses, and by being introduced through other

Wright-Pierce witnesses.  

Wright-Pierce’s new support for seeking the site inspection

should have been carefully considered before it filed the motion

to compel and should have been included in the motion if they

were meritorious.  See MPD Accessoreis, B.V. v. Urban Outfitters,

Inc., 2013 WL 3816598, at *3 (S.D.N.Y. July 22, 2013) (holding

that new arguments and contentions cannot be used to avoid an

award under Rule 37(a)(5)(B)).  Even if those reasons had been

part of the motion to compel, which they were not, none appears

to support a likelihood that the inspection will lead to

admissible evidence.  

Wright-Pierce’s new support for compelling Wolfeboro to

allow the site inspection offers several amorphous situations in

which Wright-Pierce presupposes the admissibility of Field’s

opinions.  Although Wright-Pierce asserts that Field’s opinions

could assist in formulating cross-examination of Wolfeboro’s

witnesses, Wright-Pierce has not identified what Wolfeboro

witnesses would be asked what questions about the wetlands issue

and has not explained how any such questions would be allowed

over objections.  In addition, even if such questions were

allowed, counsel’s questions based on Field’s opinions would not

constitute evidence unless the witnesses agreed to and adopted

those opinions.  Wright-Pierce has not shown any likelihood that

a witness would adopt Field’s opinions.
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Wright-Pierce also has not shown that the NHDES likely would

prepare an admissible report based on Field’s opinions.  The

suggestion that Field’s opinions could refute the credibility of

Wolfeboro’s witnesses is not sufficiently developed to be

considered.  Similarly, it is unclear how other witnesses could

testify about Field’s opinions, when those opinions were not

timely disclosed and when such testimony must meet the

requirements of Federal Rule of Civil Procedure 702.  Further,

the approach Wright-Pierce now suggests appears to be an

ineffectual effort at an end run around the existing situation

that Field was not properly disclosed as an expert witness and

Wright-Pierce did not properly seek to amend the scheduling order

to allow his late disclosure.

Therefore, Wright-Pierce has not shown that its motion to

compel was substantially justified.

3.   Whether an Award Would Be Unjust

Alternatively, Wright-Pierce contends that an award of

expenses to Wolfeboro would be unjust.  To avoid the award on

that ground, Wright-Pierce must show that Wolfeboro acted

unjustifiably.  Pegoraro v. Marrero, 2012 WL 5964395, at *4

(S.D.N.Y. Nov. 28, 2012) (quoting Advisory Committee Notes on

1970 Amendment to Fed.R.Civ.P. 37(a)(4)).  Wright-Pierce argues

that Wolfeboro acted unjustifiably by requiring Wright-Pierce to

provide Wolfeboro with a copy of Field’s report as a condition of

the inspection.
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Wright-Pierce accuses Wolfeboro of attempting “to extort

from W-P the confidential report of W-P’s expert, which it

otherwise would have no lawful claim to access.”  Obj, doc. no.

75 at 8. Wright-Pierce further asserts that Wolfeboro’s

condition for the inspection would have given Wolfeboro “an

unfair forensic advantage (the waiving of a work product

privilege).”  Wright-Pierce does not dispute, however, that as

the owner of the RIB site, Wolfeboro was well within its rights

to exclude Wright-Pierce’s expert from inspecting the site under

these circumstances.

It is undisputed that Wolfeboro could have rejected Wright-

Pierce’s request for the inspection without offering to allow the

inspection with a condition.  Instead, Wolfeboro agreed to allow

the inspection, with the condition that Wright-Pierce would

provide Wolfeboro with a copy of Field’s report.  Wright-Pierce

chose to decline Wolfeboro’s offer.  Therefore, Wolfeboro did not

act unjustifiably.

B.  Reasonable Expenses

Attorneys’ fees are included as part of reasonable expenses

under Rule 37(a)(5)(B).  Wolfeboro seeks $4,903.00 in fees for

time expended in responding to Wright-Pierce’s motion to compel.

In support, Wolfeboro filed its counsel’s affidavit along with

copies of counsel’s billing records.

Courts generally use the lodestar method to calculate an

award of reasonable fees under Rule 37(a)(5), as in other fee
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shifting contexts.  See Centennial Archaeology, Inc. v. AECOM,

Inc., 688 F.3d 673, 679-80 (10th Cir. 2012); Smith v. Atlanta

Postal Credit Union, 350 Fed. Appx. 347, 349-50 (11th Cir. 2009);

Ceglia v. Zuckerberg, 2013 WL 2535849, at *3-*4 (W.D.N.Y. June

10, 2013); Davis, 2012 WL 5904816, at *2.  “Under the lodestar

method, a court determines a fee award by multiplying the number

of hours productively spent by a reasonable hourly rate to

calculate a base figure.”  In re Sullivan, 674 F.3d 65, 69 (1st

Cir. 2012).  The base lodestar amount may be adjusted, in

appropriate cases, “based on several different factors, including

the results obtained, and the time and labor required for the

efficacious handling of the matter.”  DeJesus Nazario v. Morris

Rodriguez, 554 F.3d 196, 207 (1st Cir. 2009).  “The obligation to

support both the time and rate components rests with the party

seeking the award . . . .”  Spooner v. EEN, Inc., 644 F.3d 62, 68

(1st Cir. 2011).

1.  Time Spent

Wolfeboro seeks fees for 7.4 hours spent by Attorney Seth

Pasakarnis and 6.8 hours spent by Attorney Rhian Cull.  Wright-

Pierce challenges part of a billing entry by Pasakarnis on

November 20, 2013, which includes work on other discovery

matters, and part of an entry on November 26, 2013, which appears

to include work on damages.  The court agrees that those entries

include time for work that was not related to the motion to

compel.  Therefore, the time claimed in each challenged entry is
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cut in half to .4 hours on November 20 and .5 hours on November

26.  See Bogan v. City of Boston, 432 F. Supp. 2d 222, 232 (D.

Mass. 2006) (explaining method of calculating mixed entries and

citing cases).

Wright-Pierce also argues that Wolfeboro overstaffed the

hearing on the motion to compel by having both Attorney Cull and

Attorney Pasakarnis attend.  Wright-Pierce argues that Cull was

superfluous because Pasakarnis could have handled the hearing

himself.  Wright-Pierce further contends that even if Cull

properly attended the hearing, it should not have to pay for

Pasakarnis’s time if his attendance was only because of a “pro

hac vice issue.”

The court disagrees.  Attorney Cull, who is appearing pro

hac vice, took the lead role at the hearing, and Attorney

Pasakarnis attended as a member of the bar of this court but also

appeared to be actively involved during the hearing.  Under the

local rules of this district, a member of the bar of this court

must attend all proceedings with an attorney who is admitted pro

hac vice unless excused by the court.  LR 83.2(b).  The

attendance of both counsel was reasonable under the

circumstances.  

The allowed hours are 6.5 for Pasakarnis and 6.8 for Cull.

2.  Hourly Rate

“Reasonable hourly rates will vary depending on the nature

of the work, the locality in which it is performed, the
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qualifications of the lawyers, and other criteria.”  Moffat v.

U.S. Dep’t of Justice, 716 F.3d 244, 256 (1st Cir. 2013).   

“When a party recruits counsel from outside the vicinage of the

forum court, that court may deem the ‘relevant community’ to be

the community in which the lawyer maintains his or her principal

office.”  United States v. One Star Class Sloop Sailboat, 546

F.3d 26, 40 (1st Cir. 2008).  The rate that private counsel

charges for her services “while not conclusive, is a reliable

indicium of market value.”  Id. at 41.

In her affidavit, Cull stated that she is a partner in the

construction industry practice group of Hinckley Allen & Snyder,

LLP and that she has more than eighteen years of experience as an

attorney, primarily in construction matters.  Cull’s billing rate

is $400 per hour.  Pasakarnis is an associate in the construction

industry practice group at Hinckley Allen with more than six

years of experience, primarily in construction and engineering

matters.  His billing rate is $295 per hour.

Wright-Pierce argues that the relevant community for

purposes of determining hourly billing rates is Concord, New

Hampshire, and contends that Wolfeboro has not shown that its

counsel’s rates are reasonable under that standard.  Wright-

Pierce notes that both Cull and Pasakarnis practice in Boston so

that their hourly rates are not indicative of reasonable rates in

Concord.

Although this court is located in Concord, New Hampshire,

Wolfeboro’s counsel specialize in cases related to construction
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matters, and they practice in Boston, Massachusetts.   Counsel2

for Wright-Pierce also practice in Boston.  The court is

satisfied that the relevant community in this case for

determining reasonable billing rates includes Boston.  The

billing rates claimed by Cull and Pasakarnis appear to be well

within the norm for the Boston area in complex or commercial

cases.   See, e.g., Hutchinson v. Patrick, 636 F.3d 1, 16-17 (1st3

Cir. 2011); RFF Family P’ship, LP v. Link Dev., LLC, --- F. Supp.

2d ---, 2013 3282915, at *2 (D. Mass. June 26, 2013); New England

Envtl. Techs. Corp. v. Am. Safety Risk Retention Grp., Inc., 810

F. Supp. 2d 390, 397 (D. Mass. 2011); Davis v. Footbridge Eng’g

Servs., LLC, 2011 WL 3678928, at *4 (D. Mass. Aug. 22, 2011). 

Faced with Cull’s affidavit, Wright-Pierce has not shown that the

billing rates are so disproportionate to either Concord or Boston

as to be unreasonable, nor has Wright-Pierce suggested what

reasonable rates would be.

The firm also has an office in Concord.2

While it would have been preferable for Wolfeboro’s counsel3

to provide affidavits from other practitioners to show that the
rates they claim are reasonable in the community, it would be a
waste of time and resources to require additional proof of a
matter that appears to be well supported otherwise.
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3.  Calculation of Fees

The fees to be awarded are calculated as follows:

Seth Pasakarnis 6.5 hours at $295 per hour   $1,917.50

Rhian Cull 7.4 hours at $400 per hour   $2,720.00

TOTAL     $4,637.50

Conclusion

For the foregoing reasons, the plaintiff’s motion for

expenses (document no. 74) is granted.  Plaintiff is awarded

$4,637.50 in fees.

SO ORDERED.

____________________________
Joseph A. DiClerico, Jr.
United States District Judge

March 10, 2014

cc: Rhian M.J. Cull, Esq.
John W. Dennehy, Esq.
Patricia B. Gary, Esq.
Matthew F. Lenzi, Esq.
Kelly Martin Malone, Esq.
Mary E. Maloney, Esq.
Seth Michael Pasakarnis, Esq.
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