
UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

____________________________________ 
TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 

 
PLAINTIFF’S MOTION IN LIMINE TO STRIKE DEFENDANT’S  

AFFIRMATIVE DEFENSE OF MITIGATION AND TO  
PRECLUDE JURY INSTRUCTIONS REGARDING SAME 

 
Plaintiff, the Town of Wolfeboro (“Wolfeboro”) submits this Motion in Limine to Strike 

Defendant Wright-Pierce’s (“WP”) Affirmative Defense of Mitigation.  Wolfeboro believes that 

WP may argue that Wolfeboro had a responsibility to take certain actions after the Site failed in 

April 2009, and that those actions would have in some way lessened, or mitigated, the damages 

to the Site.  WP, however, does not offer any admissible expert opinion on mitigation – a 

requirement in a case of this complexity.  Accordingly, WP cannot meet its burden of proof, and 

its mitigation affirmative defense fails as a matter of law.  

FACTUAL BACKGROUND 

A. Project History1  

On April 19, 2005, NHDES issued an Administrative Order (No. WD 05-014) (the 

“Administrative Order”) identifying several existing violations in Wolfeboro’s system of treating 

wastewater and storing and disposing of treated effluent.  Amended Complaint at ¶12.  The 

Administrative Order directed Wolfeboro to complete a number of remedial actions, all by May 

1, 2007.  Id.   

On or about November, 11, 2005, Wolfeboro selected WP as the Engineer of Record to 
                                                 
1 Wolfeboro’s Motions in Limine include an identical “Project History” section for the Court’s ease of reference. 
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assist Wolfeboro in responding to and complying with the Administrative Order.  Id. at ¶14.  WP 

and Wolfeboro subsequently entered into a series of contracts which required WP to perform all 

investigation, engineering and design related services related a new wastewater disposal facility.  

See generally Amended Complaint.   

The Project required the expertise and cooperation of multiple engineering disciplines.  

Indeed, the contract executed by Wolfeboro and WP required WP to perform all of the 

engineering and design related services required of the Project.  Thus, WP was required to 

investigate and understand the RIB Site (hydrogeology and geotechnical engineering), correctly 

estimate the capacity of the RIB Site (hydrogeology, groundwater modeling and geotechnical 

engineering), interpret the applicable federal and local regulations (environmental engineering 

and wastewater engineering), site and design the rapid infiltration beds (hydrology, groundwater 

modeling, geotechnical engineering and civil engineering), design the piping and pumps 

necessary to transport the treated effluent to the rapid infiltration beds (geotechnical engineering 

and civil engineering), and provide guidance on the operation of the RIB System (a combination 

of all engineering disciplines).   WP represented to Wolfeboro that it had the ability to provide all 

of the engineering services necessary for the Project.  In fact, WP did not.  The standard of care 

applicable to WP’s work on the Project requires that WP not only satisfy the standard of care 

applicable to each of these individual disciplines but also satisfy the standard of care applicable 

to the wastewater project engineer who is responsible for identifying the need for each area of 

expertise, bringing together and managing each of these individual disciplines and ultimately 

interpreting the findings and work product of each of the individual components of the Project.   

In March of 2007, WP issued a Preliminary Design Report recommending that 

Wolfeboro purchase a parcel of land (described as “Wolf 1A”) for the construction of a rapid 
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infiltration disposal system (also known as a Rapid Infiltration Basin System or a “RIB” or “RIB 

System”) (the investigation, capacity analysis, selection, evaluation, design, and operation of the 

RIB system is hereinafter referred to as the “Project”).  Id. at ¶58.  As a result of WP’s 

recommendation and representations, Wolfeboro paid $1,050,000 to purchase the “Wolf 1A” 

Site for the specific purpose of siting the Project.  Id. at ¶60.  In total Wolfeboro paid WP over 

$1,500,000 for engineering services pursuant to five (5) separate contracts with WP, culminating 

in the selection of the Wolf 1A Site (“RIB Site”) and the construction of the RIB System on the 

RIB Site.  Id. at ¶71.      

It is undisputed that, soon after initial startup and operation of the RIB System in March 

2009, numerous issues arose regarding the performance of the RIB System and the impact of its 

operation on the RIB Site.  Wolfeboro now seeks damages arising out of the services and work 

performed by WP on the Project, alleging, inter alia, that WP was negligent in its evaluation of 

disposal alternatives available to Wolfeboro, its investigation of the RIB Site, capacity analysis 

of the RIB Site, its evaluation of the RIB Site, its selection of the RIB Site its overall design of 

the Project, and its instructions to Wolfeboro regarding the initial operation of the Project.   

B. Facts Specific to Mitigation 

In its Answer to the Amended Complaint, WP provides the following Third Affirmative 

Defense: “The Plaintiff’s claims are barred because it failed to mitigate its damages and/or has 

not sustained any actionable damages.”  See Answer to Amended Complaint, Page 26. WP’s 

pleadings do not offer any further statements or allegations regarding Wolfeboro’s alleged failure 

to “mitigate” its damages.   

Based on the deposition testimony and expert discovery performed to date, Wolfeboro 

believes that WP intends to argue that Wolfeboro had a responsibility to take certain actions after 
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the RIB Site failed in April 2009, and that those actions would have in some way lessened, or 

mitigated, the damages to the RIB Site.  Specifically, it appears that WP intends to argue that 

shortly after the RIB Site first exhibited signs of damage in 2009, WP recommended that 

Wolfeboro retain a geotechnical engineer, S.W. Cole, to investigate the causes of the slope 

failures, and that Wolfeboro allegedly did not follow this recommendation, to its detriment.2   

Wolfeboro expressly denies, and the evidence at trial will refute, that it did not take 

actions to limit the harm caused by WP’s negligence and breaches of contract.  In fact, 

Wolfeboro spent $274,062.97 in an attempt to remediate and address damages to the RIB Site 

after initial damage to the RIB Site was observed in April 2009.  See Wolfeboro’s Supplemental 

Answers to Interrogatories dated December 12, 2013, attached hereto as Exhibit A.  This Motion, 

however, focuses, on WP’s failure to proffer an expert opinion to meet its burden of proof that 

Wolfeboro did not mitigate its damages.  WP’s experts do not offer any opinion that: (1) the 

purported alternative steps suggested by WP that Wolfeboro could have taken were reasonable 

(2) Wolfeboro’s failure to take such alternative steps was unreasonable, (3) the steps actually 

taken by Wolfeboro were not reasonable, or (4) there is any causal connection between 

Wolfeboro’s failure to take the actions recommended by WP and the damages that occurred at 

the Site.      

LEGAL ANALYSIS 

A. Burden of Proof 

The defendant has the burden to demonstrate that the plaintiff failed to mitigate its 

damages.  Flanagan v. Prudhomme, 138 N.H. 561, 575-76 (1994) (holding defendants failed to 

carry their burden of proving that plaintiffs failed to mitigate damages for lost rental income); 

                                                 
2 Notably, WP itself did not perform a geotechnical slope stability analysis during its evaluation of the Site or its 
design of the RIB’s.  
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Parem Contracting Corp. v. Welch Constr. Co., 128 N.H. 254, 259 (1986) (holding that burden 

of going forward with evidence that all or part of the costs could have been avoided without 

undue risk or burden was on a breaching general contractor who allegedly breached a contract 

with a subcontractor); Allied Int’l v. Int’t Longshoremen’s Ass’n, 814 F.2d 32, 38-39 (1st Cir. 

1987) (stating that it is the defendants who bear the burden of proving by a fair preponderance 

that an injured party failed to take reasonable steps to hold down its losses).   

B. Elements of the “Failure to Mitigate” Affirmative Defense and Requirement 
of Expert Opinion. 
 

Under New Hampshire law, mitigation refers to the obligation of a plaintiff to “take such 

measures to lessen his or her loss as can be effectuated ‘with reasonable effort and without undue 

risk.’”  Audette v. Cummings, 2013 N.H. LEXIS 140, at *7 (N.H. Dec. 24, 2013).   

Although there is sparse New Hampshire case law fully articulating the elements of a 

“failure to mitigate damages” affirmative defense, numerous courts around the country have 

detailed the essential elements: (1) there must be substantial evidence that there was something 

the plaintiff could do to mitigate his loss and that requiring the plaintiff to do so was reasonable 

under the circumstances; (2) it must be shown that the plaintiff acted unreasonably in failing to 

undertake the mitigating activity; and (3) there must be proof of a causal connection between the 

plaintiff’s failure to mitigate and his damages.  Greenwood v. Mitchell, 621 N.W.2d 200, 205-07 

(Iowa 2001).  The Greenwood Court further held that because the issue in dispute was 

professional negligence, expert testimony was required to prove a “causal connection” between 

the plaintiff’s alleged failure to mitigate and his damages.  The Greenwood Court’s reasoning for 

requiring expert testimony is persuasive:  

We see no principled distinction between the defendant’s burden to prove a causal 
connection between the plaintiff’s failure to mitigate and the plaintiff’s damages, 
and the plaintiff’s burden to prove that the defendant’s fault was a proximate 
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cause of the plaintiff’s damages. If expert medical testimony is required to 
establish a causal link between fault and damages in one situation, such testimony 
should be equally required in the other.  In other words, the standard of proof is 
no less exacting when the defendant alleges the plaintiff caused his own damages 
than it is when the plaintiff alleges that the defendant caused the plaintiff’s 
damages. 

 
Greenwood v. Mitchell, 621 N.W.2d 200, 207 (Iowa 2001).   
 
The Supreme Court of Indiana’s reasoning on this issue is also persuasive: 
 

First, the defendant must prove that the plaintiff failed to exercise reasonable care 
to mitigate his or her post-injury damages. Second, the defendant must prove that 
the plaintiff’s failure to exercise reasonable care caused the plaintiff to suffer an 
identifiable item of harm not attributable to the defendant's negligent conduct. In 
this respect, the defendant bears the same burden with respect to this defense 
that the plaintiff bears with respect to the claim for damages. It is not enough to 
establish that the plaintiff acted unreasonably. The defendant must establish 
resulting identifiable quantifiable additional injury, just as the plaintiff must 
prove harm resulting from the defendant’s acts. 

 
Willis v. Westerfield, 839 N.E.2d 1179, 1188 (Ind. 2006) (emphasis added). 
 

WP seeks to prove that Wolfeboro failed to mitigate its damages by not following WP’s 

recommendations to retain a geotechnical engineer after damage to the RIB Site was first 

observed in April 2009.  Here, whether a geotechnical investigation would have resulted in a 

mitigation of Wolfeboro’s damages, and in what amount, is plainly beyond the ken of a 

layperson who, generally, would not understand the purpose of such an investigation or how it 

would serve Wolfeboro’s interests.   For this reason, expert opinion is required.  Wood v. Public 

Serv. Co., 114 N.H. 182, 186 (1974) (the New Hampshire Supreme Court has held that where 

“scientific issues would be beyond the capacity of men of common experience and knowledge to 

form a valid judgment by themselves . . . expert evidence [is] required to assist a jury in its 

decision”).     

Thus, even if WP introduces factual evidence that Wolfeboro “could” have undertaken a 

different course of conduct (other than the steps it actually did take to mitigate its damages), WP 
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cannot meet its burden of proof as to the second and third elements of its affirmative defense: 

providing expert opinion that Wolfeboro’s alleged failure to undertake such conduct was 

unreasonable and the causal connection between the conduct and its damages.  See Cox v. Keg 

Restaurants U.S., Inc., 935 P.2d 1377, 1380 (Wash. Ct. App. 1997) (holding there was 

insufficient evidence to submit issue of failure to mitigate based on plaintiff’s refusal to begin 

physical therapy where there was no expert medical testimony based on a reasonable degree of 

medical certainty that this refusal prolonged the plaintiff’s recovery); see also Kristoff v. 

Glasson, 778 N.E.2d 465, 474-75 (Ind. Ct. App. 2002) (where the defendant argued that the 

plaintiff’s continuing headaches were the result of the plaintiff’s failure to follow a 

recommended home exercise program, holding broadly “the mitigation of damages claim went to 

the issue of medical causation and, as such, required medical expert testimony”); Mroz v. 

Harrison, 815 N.E.2d 551, 557 (Ind. Ct. App. 2004) (refusal to instruct the jury on failure to 

mitigate damages was proper where the defendant alleged that plaintiff failed to cooperate with 

prescribed treatment and exaggerated symptoms but did not present any medical expert 

testimony to establish a causal connection between these failures and an aggravation or increase 

in the plaintiff’s injuries). 

C. The Expert Opinion of Kastrinos and DeGenova Is Insufficient to Meet WP’s 
Burden of Proof. 

 
Kastrinos and DeGenova of Haley & Aldrich, Inc. (“HA”) fail to offer any admissible 

expert opinion that Wolfeboro failed to mitigate its damages, or that Wolfeboro’s damages 

would be lessened if it acted differently.  At best, HA makes two, conclusory statements that 

could be read to support a mitigation defense.  First, HA states that “had the Town accepted 

WP’s recommendation to engage S.W. Cole immediately after observing evidence of instability, 

then the unstable slopes may have been remedied in a timely manner.”  See Exhibit B, HA 
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Expert Report, at 20.  Later, in the Report’s conclusion, HA opines that:  

The delay of roughly two years in implementing a geotechnical investigation 
likely exacerbated the instability issue, as piping of soils continued.  Haley and 
Alrich observed evidence of soil piping in out visits to the site in December 2012. 

 
See Exhibit B at 22.  
 
These statements plainly fail to meet the requirements of Rule 702.  First, HA is not 

qualified to opine on the issue.  HA’s geotechnical engineer, Mr. DeGenova, testified that he will 

not be testifying about Wolfeboro’s alleged failure to follow WP’s recommendations.  See 

Exhibit C, DeGevona Depo. at 53:13-24. 3  HA’s other witness, Mr. Kastrinos, is a 

hydrogeologist, and is plainly unqualified to testify as to a geotechnical mitigation measure, or 

the purported causal relationship between the geotechnical investigation and further damage to 

the RIB Site.  See Levin v. Dalva Brothers, Inc., 459 F.3d 68, 78 (1st Cir. 2006) (affirming 

exclusion of witness who was qualified as an expert in one field, but had attempted to testify in a 

different area in which he had “insufficient expertise”); Bourne v. Town of Madison, U.S. Dist. 

LEXIS 34537 (D.N.H., May 9, 2007) (same); 

Furthermore, for expert testimony to be admissible, there must be a preliminary 

assessment of whether the reasoning or methodology underlying the testimony is scientifically 

valid and whether that reasoning or methodology properly can be applied to the facts in issue.  

Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592-93 (1993); Fed. R. Evid. 702.   Here, 

HA does not set forth any reasoning or methodology to support its opinions –  in fact, there is no 

explanation of how a geotechnical evaluation (or any other “mitigation” action) performed after 

damage to the RIB Site was first observed would have lessened Wolfeboro’s damages.  

Moreover, the opinion that the slope failures “may have been remedied in a timely 

                                                 
3 Mr. DeGenova also testified that he does not know why there was a delay in performing a geotechnical 
investigation after site failed.  Id. at 45:1-14 
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manner” is speculative and inconclusive, and therefore inadmissible.  See Townsend v. Legere, 

141 N.H. 593, 595 (1997) (whether conduct ‘may’ or ‘likely’ had a causal effect or was 

‘probably causal’ is the type of “conjecture, chance, or doubtful and unsatisfactory speculation” 

that the Supreme Court has noted should be “withdrawn[n]…from the consideration of the 

jury”).  An expert opinion on causation may not be based entirely on possibility or speculation.  

See e.g., Zibolis-Sekella v. Ruherwein, 2013 U.S. Dist. LEXIS 111915, *7 (D.N.H. 2013).    

No jury, given the  limited, confusing, and speculative nature of WP assertion, could find 

a causal link between Wolfeboro’s failure to retain a geotechnical engineer to study the RIB Site 

(or any other purported inaction) and continued damage at the RIB Site, much less determine if, 

or to what extent, Wolfeboro’s losses could reasonably have been mitigated.4   

D. The Expert Opinion of Richard Moore Is Insufficient to Meet WP’s Burden 
of Proof.  
  

The Report of WP’s remaining expert, Richard Moore, similarly offers only either bald 

speculation or conclusory statements regarding mitigation.   For example, on Page 10 of his 

Report, Mr. Moore states that WP made: 

…specific recommendations for immediate remedial actions and geotechnical 
investigations.   The Town either ignored or did not follow through with most of 
these recommendations, in some cases for years.  This resulted in a continued 
deterioration of the site. 

 
See Exhibit D, 12/19/12 Report of Richard Moore (“Moore Report”) at p.10.  

Mr. Moore provides no additional detail.  To the extent Moore is attempting to opine on 

Wolfeboro’s failure to mitigate (and that is unclear), this conclusory statement fails to meet 

WP’s burden of proof.    

When deposed, Mr. Moore confirmed that he did not know if the remedial measures 

                                                 
4 Again, Wolfeboro notes that it undertook extensive mitigation efforts immediately after the Site failed, as 
described and quantified ($274,062.97) in its Supplemental Answers to Interrogatories.  See Exhibit A. 
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purportedly recommended by WP would have mitigated the damage to the site.  

Q.  Where you talk about continued deterioration at the site, which you said is 
based on comments from others, is it your opinion or are you able to opine 
on whether there would have been no further damage to the site if the 
town had followed with Wright-Pierce's recommendations? 

 
A.             That there would have been more damage? 

 
Q.  That there wouldn't have been any damages to the site in these other areas 

if the town had followed Wright-Pierce's recommendation? 
 

         A.               I can’t tell. 

    Exhibit E, Moore Depo. at 237-38. 

Based on this testimony, WP cannot use Mr. Moore in support of its affirmative defense 

of mitigation.   

Because WP has failed to offer any evidence, or proffer any expert testimony, on 

Wolfeboro’s purported failure to mitigate its damages, it cannot meet its burden of proof.   

Accordingly, Wolfeboro requests that the Court strike the affirmative defense and issue a 

pretrial ruling precluding any jury instructions as to mitigation.  

Pursuant to LR 7.1(a)(2), no memorandum of law is necessary, as all supporting 

authorities are cited herein. 

REQUEST FOR RELIEF 

Wolfeboro respectfully requests that the Court strike WP’s Third Affirmative Defense 

concerning failure to mitigate damages, and refrain from instructing the jury as to the law 

concerning mitigation of damages. 
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Respectfully submitted, 

The Town of Wolfeboro, 

By its attorneys, 

Date: March 18, 2014     /s/ Seth M. Pasakarnis   
       Hinckley, Allen & Snyder LLP 

Rhian M.J. Cull (Pro Hac Vice) 
Seth M. Pasakarnis, Esq. (Bar #18971) 

       11 South Main Street, Suite 400 
       Concord, NH 03301-4846 
       Tel: (603) 225-4334 
       rcull@hinckleyallen.com    

spasakarnis@hinckleyallen.com   
 
 

CERTIFICATE OF SERVICE 

 I, Seth M. Pasakarnis, Esq., hereby certify that on this date a true and accurate copy of this 
document filed through the ECF system will be sent electronically to the registered participants 
as identified on the Notice of Electronic Filing (NEF). 
 
       /s/ Seth M. Pasakarnis    
       Seth M. Pasakarnis 
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