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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
____________________________________ 
TOWN OF WOLFEBORO   ) 
      ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 

 

 

WRIGHT-PIERCE’S MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION  

IN LIMINE TO PRECLUDE EVIDENCE OF SPECULATIVE DAMAGES  

SUPPORTING A TOTAL LOSS THEORY 

 

NOW COMES the defendant, Wright-Pierce (“Wright-Pierce”), by and through counsel, 

Donovan Hatem LLP, and respectfully submits this Memorandum of Law in Support of its 

Motion in Limine to Exclude the Town of Wolfeboro (“Town”) from submitting any evidence or 

argument at trial as to damages, to the extent that those damages are based on a total loss theory, 

which is unsupportable as a matter of law. The Town’s expert evidence regarding damages is 

inadmissible because it does not meet the requirements of Fed. R. Evid. 702 and 403.   

 INTRODUCTION 

The  Town relies upon  a “total loss” damages model which requires an expert opinion, 

because it is predicated upon a theory that the Town’s rapid infiltration basin (“RIB”) site cannot 

be used to dispose of wastewater.   The Town’s damages theory is presented as “all of the money 

spent by the Town to date on the investigation, planning, permitting, design, construction, 

operation, and maintenance of the RIB system is a total loss”1 (emphasis added), and so the 

Town asserts that it is entitled to $10,326,833.00 in damages.  The Town’s expert opinions on 

                                                 
1 See Exhibit 2, Fuss & O’Neill’s Initial Expert Report, p. 26. 
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damages are inadmissible, under Fed. R. Evid. 702 and 403, because the opinions are based upon 

speculation and conjecture, and are not sufficiently reliable to survive a Daubert challenge.    

As a matter of law, the Town cannot meet its burden of proving damages with reasonable 

certainty, because its required expert opinion fails to causally connect any evidence, whether 

engineering or otherwise, to its damages theory that the RIB site is a “total loss” and cannot be 

remediated.   Additionally, since the Town’s “total loss” damages theory is inadmissible without 

a sustainable expert opinion that complies with Rule 701 and Daubert, the Town will not, as a 

matter of law, be able to prove damages with reasonable certainty, and all of its damages 

evidence must be excluded.   

BACKGROUND 

The New Hampshire Department of Environmental Services (“NH DES”) issued an 

Administrative Order (“AO”) on April 19, 2005, which required the Town to implement 

improvements to their wastewater disposal facilities.  The Town retained Wright-Pierce to 

provide engineering services in connection with the design and construction of Rapid Infiltration 

Basins (hereinafter, “RIBs” or the “Project”) to dispose of its treated effluent.  On July 11, 2007  

NH DES issued a Groundwater Discharge Permit (the “2007 Permit”) for the “disposal of up to 

600,000 gallons per day (“gpd”) of wastewater to the RIBs.    On March 2, 2009, the Town 

began operating the RIBs 1, 2, and 3 at an initial loading rate of 800,000 gallons per day (“gpd”), 

and then on  April 17, 2009,  the Town noticed groundwater penetrating through the hillside of 

the Project site in several areas.   

In early 2011, S.W. Cole Engineering, Inc. (“S.W. Cole”) was retained by Wright-Pierce, 

at the Town’s request, to evaluate the hydrogeological and geotechnical conditions at the RIB 

site.   On August 24, 2011, S.W. Cole issued a Hydrogeological and Geotechnical Engineering 
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Services Report (the “S.W. Cole Report”).  A copy of the S.W. Cole Report is attached hereto as 

Exhibit 1.  The S.W. Cole Report recommends remedial measures for the site, and concludes 

that “preliminary mitigation design options be evaluated in more detail and cost estimates for 

implementation be prepared.” Id. at p. 23. 

On April 2, 2012, the Town filed the present lawsuit against Wright-Pierce, alleging 

claims the gravaman of which sound in professional negligence.  On October 19, 2012,  the 

Town served Wright-Pierce with F&O’s Initial Expert Report, authored by Robert D. Bowden, 

Jr., LEP (“Bowden”), Christopher J. Cullen, P.E. (“Cullen”) and Phillip Forzley (hereinafter, 

“F&O Initial Expert Report”).   A copy of F&O’s Initial Expert Report is attached hereto as 

Exhibit 2. All three of the F&O experts testified at their depositions that Section 5 was prepared 

solely by Mr. Forzley alone. He testified that he was the “primary author” of the damages 

sections of the F&O reports. Exhibit 5, p. 16, 23.  With regard to the Supplemental Report, dated 

February 8, 2013, Mr. Forzley testified that “if there was discussion of damages in there, then I 

was likely the primary author of that section.” Id., p. 23. Additionally, Mr. Cullen, also 

confirmed at his depositions that only Mr. Forzley prepared the damages sections of the F&O 

expert reports.  (See Exhibit 7, p. 17, 194 Cullen Depo. Tr.)   

  Section 5, “Summary of Damages,” opines that the RIB system must be abandoned, and 

that a “total loss” damages model should be utilized to quantify damages.  Exhibit 2, p. 26.    

Utilizing the “total loss” damages model, F&O identifies seven categories of damages,2  and 

calculates that the Town “is entitled to recover $10,326,833 in damages.”  Id.  F&O’s damages 

opinion in the Initial Expert Report is based merely upon its “walkover” of the RIB site during 

                                                 
2  The “Total Loss” damages model utilizes the following seven categories of damages: (1) Site 
Investigation/Evaluation of Disposal Alternatives; (2) Land Purchase/Easements; (3) Design and Permitting Costs; 
(4) Construction Costs; (5) Expenses to Remediate and Address Site Failures; (6) Operational Costs; and (7) 
Borrowing Costs.  Exhibit 2, p. 27-28. 
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the summer of 2010, and on September 17, 2012, during which it visually “observed the 

conditions of the RIB site,” but F&O did not perform any subsurface site exploration or testing.  

Id., p. 1.  On or about December 19, 2012, Wright-Pierce served the Town with an expert report 

by Haley & Aldrich, Inc. (“H&A”)  entitled, “Report On Review Of Hydrogeologic And 

Engineering Work Related To Rapid Infiltration Basins Conducted For The Town Of Wolfeboro, 

New Hampshire” (hereinafter, “H&A Report”).  A copy of the H&A Report is attached hereto as 

Exhibit 3.  The H&A Report disagrees with the Town’s theory that the RIB site must be 

abandoned, and provides recommendations about a variety of slope mitigation measures which 

F&O failed to evaluate, as follows:  

Haley & Aldrich concludes that Fuss & O’Neill’s opinion that the site should be 
abandoned because the RIBs are no longer useable is unsupported.  Fuss & 
O’Neill bases this opinion significantly on their observations of ongoing piping 
under the reported lower RIB loading rates currently in effect.  There is, however, 
no indication that Fuss & O’Neill evaluated the feasibility of solutions such as 
seepage cutoff or slope reinforcement, with drainage elements as needed.     
 

See Exhibit 3, p. 24.  The H&A Report opines that the RIBs remain a suitable and cost-effective 

approach for wastewater disposal.   Id., p. 24-26.  

On February 8, 2013, the Town served Wright-Pierce with F&O’s Supplemental Report 

(hereinafter, “Supplemental Report”).  A copy of the Supplemental Report is attached hereto as 

Exhibit 4.  In Section 7, “Site Damage” of the Supplemental Report, F&O acknowledges that 

three different hydrogeologic engineering firms -- i.e.,  Wright-Pierce, Haley & Aldrich, and 

S.W. Cole --  have each recommended that mitigation measures should be implemented at the 

site. Despite the clear and unequivocal methodology recommended by F&O’s peers, that 

mitigation design options should be evaluated and cost estimates for implementation should be 

prepared, F&O’s Supplemental Report flatly rejects this accepted methodology within the 

scientific profession, and opines that the “proposed fixes” are “all likely to be very expensive to 
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design and build, and “[n]one are guaranteed to work.” Id., p. 21 (emphasis supplied).   F&O 

bases its “total loss” damages model on its opinion that even if  slope mitigations measures had 

been built into the original design,  “[t]here would have been no guarantees that slope mitigation 

measures would have been effective,”  id., and “[t]here is no guarantee that the NH DES will 

continue to allow this site to be used.” Id. at 22 (emphasis added).  Significantly, however, F&O 

does not suggest that they have performed any scientific or engineering studies which show that 

remediation of the slope cannot be accomplished and/or that the site cannot continue to be used.   

STANDARD OF REVIEW 

Pursuant to Local Rule 16.2(b)(3), a party may move in limine to exclude certain 

evidence.  See Aumand v. Dartmouth Hitchcock Medical Center, 611 F.Supp.2d 78 (2009).  A 

motion in limine affords an opportunity for the trial court to rule on the admissibility of evidence 

prior to trial and for counsel to devise trial strategy accordingly.  Zola v. Kelley, 149 N.H. 648, 

651 (2003).  A motion in limine may be used to eliminate unsupported, irrelevant and prejudicial 

allegations from trial.  Id. 

Part of the gate-keeping function of trial court is to ensure that expert testimony that will 

be presented to a jury is both relevant and rests on a reliable foundation.  Daubert v. Merrell 

Dow Pharmaceuticals, Inc., 509 U.S. 579, 587 (1993).  The admissibility of expert opinion 

testimony is governed by Fed. R. Evid. 702: 

If scientific, technical, or other specialized knowledge will assist the trier of fact 
to understand the evidence or to determine a fact in issue, a witness qualified as 
an expert by knowledge, skill, experience, training, or education, may testify 
thereto in the form or otherwise, if (1) the testimony is based upon sufficient facts 
or data, (2) the testimony is the product of reliable principles and methods, and (3) 
the witness has applied the principles and methods reliably to the facts of the case.  

 
See Fed. R. Evid. 702.   
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Under Rule 702, the court serves as a gatekeeper, “ensuring that an expert’s testimony 

both rests on a reliable foundation and is relevant to the task at hand.” Daubert, 509 U.S. at 597; 

see also Kumho Tire Co., Ltd. V. Carmichael, 526 U.S. 137, 147 (1999).  “The proponent of an 

expert witness bears the burden of laying a foundation establishing that the witness is qualified to 

give an expert opinion on the subject in question,” see Bourne v. Town of Madison, 2007 WL 

1447672, * 3 (D.N.H. 2007), and that the expert’s proposed testimony is relevant and reliable. 

Ruiz-Troche v. Pepsi Cola of Puerto Rico Bottling Co., 161 F.3d 77, 85 (1st Cir. 1998).  

 In Daubert, the U.S. Supreme Court recognized four indicia of reliability: “(1) whether 

the theory or technique can be and has been tested; (2) whether the technique has been subject to 

peer review and publication; (3) the technique’s known or potential rate of error; and, (4) the 

level of the theory or technique’s acceptance within the relevant discipline.”  Milward v. Acuity 

Specialty Prods. Group, 639 F.3d 11, 14 (1st Cir. 2011) citing Daubert, 509 U.S. at 593-594.  

These factors “do not constitute a ‘definitive checklist or test.’” Kumho Tire Co., 526 U.S. at 150 

quoting Daubert, 509 U.S. at 593.  “Given that ‘there are many different kinds of experts, and 

many different kinds of expertise,’ these factors ‘may or may not be pertinent in assessing 

reliability, depending on the nature of the issue, the expert’s particular expertise, and the subject 

of his testimony.’” Id.  “Exactly what is involved in ‘reliability’ was not and could not have been 

filled out by Daubert.” Milward, 639 F.3d at 14.  “[T]he question of admissibility ‘must be tied 

to the facts of a particular case.’” Id. 

 “Although Daubert stated that trial courts should focus ‘on principles and methodology, 

not on the conclusions that they generate,” [citation omitted], the Supreme Court subsequently 

clarified that “this focus ‘need not completely pretermit judicial consideration of an expert’s 

conclusions.” Id. quoting Ruiz-Troche v. Pepsi Cola of P.R. Bottling Co., 161 F.3d 77, 81 (1st 
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Cir. 1998).  In Gen. Elec. Co. v. Joiner, the Supreme Court explained that “conclusions and 

methodology are not entirely distinct from one another” and “nothing in either Daubert or the 

Federal Rules of Evidence requires a district court to admit opinion evidence that is connected to 

the existing data only by the ipse dixit of the expert.” Joiner, 522 U.S. 136, 146 (1997).  “Expert 

testimony may be excluded if there is ‘too great an analytical gap between the data and the 

opinion proffered.’” Id.  Thus, “[t]he court acts as a gatekeeper for expert testimony by 

determining whether expert testimony conforms to the requirements of Rule 702.” Insight Tech. 

Inc. v. Surefire, LLC, 2005 WL 6001396, *1 (D.N.H. 2005) citing Prado Alvarez v. R.J. 

Reynolds Tobacco Co., Inc., 405 F.3d 36, 40 (1st Cir. 2005)). “Even if admissible under Rule 

702, expert testimony still may be excluded under Fed. R. Evid. 403 if its probative value is 

substantially outweighed by the risk of unfair prejudice it creates.” United States v. Garcia-

Morales, 382 F.3d 12, 19 (1st Cir. 2004).   

DISCUSSION 

All of the Town’s expert opinions regarding its “total loss” damages model must be 

excluded because the opinions are not the product of a reliable methodology and are based on 

speculative and unsupported assumptions.  In fact, F&O did not perform any scientific studies or 

engineering services to support its “total loss” theory. It merely made a site visit and undertook a 

few visual observations and then arrived at conjecture in determining the site was a total loss.  

Specifically, F&O never made subsurface site exploration, underwent testing of soils, or 

performed hydraulic conductivity testing, or any other kind of scientific testing to determine the 

present and future potential capacity of the RIB site, or how much effluent the RIB site can or 

cannot accommodate. F&O did not consider the viability of remediation whasoever.Therefore, 

its theory that the Project is a “total loss” and cannot be remediated, and that Wolfeboro is 
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entitled to recover $10,326,833, is not grounded in any recognized or acceptable scientific 

methodology, but is the product of speculation and conjecture,  which utterly fails to meet crucial 

Daubert requirements.  Additionally, “any minimal probative value of [F&O’s] opinion would 

be substantially outweighed by a danger of unfair prejudice and confusion of the issues.”  See 

Zibolis-Sekella v. Ruehrwein, 2013 WL 40423, * 3 (D.N.H. 2013) (quoting Fed. R. Evid. 403).   

A.      The Town’s Damages Evidence Must Be Excluded Because The “Total Loss” 

Damages Model Fails To Satisfy Fed. R. Evid. 702 
 

As a preliminary matter, expert testimony is required as a matter of law to prove the 

Town’s “total loss” damages theory because the viability of a wastewater infiltration system, and 

its capacity to infiltrate the water into the ground as groundwater recharge, and utilize water 

treatment by soils and vegetation, is a subject that is not susceptible to lay knowledge or proof.  It 

is well settled under New Hampshire law that “where scientific issues are beyond the capacity of 

people of common experience and knowledge to form a valid judgment by themselves, expert 

evidence is required to assist a jury in its decision.”  Lemay v. Burnett, 139 N.H. 633, 634 (1995).  

As discussed below, due to the absence of an admissible expert opinion regarding damages, the 

Town is precluded from introducing a “total loss” damages theory at trial.    

F&O’s Initial Expert Report, Section 6, “Summary and Conclusions,” contains six 

opinions, five of which are criticisms regarding the standard of care.  See  Exhibit 2, p. 30.  The 

sixth opinion is addressed to the Town’s damages as follows:   

     6)  As a result of Wright-Pierce’s negligence and failure to meet the professional 
standard of care, the Town has suffered damages in excess of $10.3 M. 

 
The Town has spent more than 7 million dollars for investigations, design, and 
construction of an RIB system that has failed.  The Town is now incurring the 
costs of using the failed RIB site as well as operating the previous spray field site 
simultaneously, while searching for alternative means of disposal for all the 
treated effluent.  The Town will need to expend money and labor to continue to 
monitor, maintain, and repair the failed Wolf-1A.  In addition, the Town is paying 
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off the bond with interest for a RIB system that does not work, and a site that is 
now useless.  The Town has suffered damages in excess of 10.3 million dollars as 
a result of negligence and breaches of contract. 
 

Id., p. 34.  The Town’s opinion regarding damages must be excluded because it is based upon its 

“total loss” damages theory that the RIB system “has failed” and is useless without providing a 

sound scientific methodology or engineering basis for reaching this conclusion.    F&O’s “total 

loss” damage model rests on an unreliable foundation, and lacks sufficient scientific reliability to 

warrant its admission under Rule 702.   The “total loss” damages model, which relies upon a 

theory that all of the money spent by the Town to date on the investigation, planning, permitting, 

design, construction, operation, and maintenance of the RIB system is a total loss,” see Exhibit 

2, p. 26,  must be excluded because it is not grounded in “the methods and procedures of 

science” and is therefore unreliable.  Joiner, 552 U.S. at 146.  

The “total loss” damages model fails to recognize that the Town has continuously used the 

RIBs to dispose of effluent for the past five years.  The Town commenced operating the RIBs 1, 

2, and 3 on March 2, 2009 and in 2010 (despite noticing and monitoring side slope stability issues 

on RIBs 1, 2, and 3), the Town commenced the construction of two entirely new basins,  RIBs 4 

and 5, and began operating RIBs 4 and 5 on June 1, 2010.  See Complaint, ¶¶ 83-87.  

Additionally, on September 21, 2012, the regulatory authority, NH DES, granted a new 5-year 

groundwater discharge permit to the Town for the RIBs (hereinafter, the “2012 Permit”) which 

allows the Town “to discharge an annual daily average of up to 340,000 gallons per day (“gpd”) 

with a maximum daily discharge of up to 425,000 gallons . . . for five years.”   See Exhibit 6 (NH 

DES Permit).  The new NH DES permit, which is effective until September 21, 2017, 

demonstrates the sheer absence of credibility and/or reliability in F&O’s opinion that the RIBs 

cannot be utilized to dispose of wastewater and are a “total loss.”  Id. 
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All five of the RIBs are presently operational and being utilized by the Town to dispose of 

its treated wastewater, and accordingly, the Town’s “total loss” damages model must be excluded 

under Rule 702 because it is based on pure speculation, is unsupported by any facts, and rests 

upon an unreliable foundation. The Supreme Court has clarified that an experts’ “conclusions and 

methodology are not entirely distinct from one another” and “nothing in either Daubert or the 

Federal Rules of Evidence requires a district court to admit opinion evidence that is connected to 

the existing data only by the ipse dixit of the expert.” Joiner, 522 U.S. at 146.   

Additionally, F&O’s “total loss” damages model fails the Daubert tests for  determining 

reliability.  Applying the first Daubert indicia of reliability to F&O’s total loss damages model, 

“(1) whether the theory or technique can be and has been tested;” see Milward, 639 F.3d at 14, the  

Town’s experts conceded in their Supplemental Report, that other engineering firms including 

have studied and tested the discharge capacity of the RIBs, and that F&O’s “total loss” 

assessment is not shared by the scientific community.  In fact, F&O concedes in its Supplemental 

Report that three engineering firms, Wright-Pierce, Haley & Aldrich, and S.W. Cole, have each 

independently studied the RIB site, and recommended that mitigation measures be evaluated and 

implemented at the site.  Exhibit 4, p. 21.   

As noted above, in early 2011, S.W. Cole performed an independent review of the site’s 

hydrogeologic and geotechnical conditions, which included in-depth scientific explorations, 

testing, and data compilation. Exhibit 1.  S.W. Cole’s scope of work included performing its own 

“subsurface explorations and piezometers” id., p. 4, laboratory soils grain size analysis testing, id., 

p. 5, explorations and permeability testing, id., p. 6, groundwater elevation data evaluation, id., p. 

6 , vertical hydraulic gradient  and hydraulic conductivity analysis, id., p. 13-14, analysis of 

horizontal groundwater flow, id., p. 14-15, and geotechnical slope stability analysis, id., p. 16.  At 
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that time, “[t]he Town and their geotechnical consultant, Fuss & O’Neill, reviewed and approved 

the scope of work.”  Exhibit 3, p. 8.  Far from concluding that the RIBs are a “total loss,” the 

S.W. Cole Report recommends that flows to the RIBS “be reduced” and “mitigation design 

options” be evaluated.   For example, the S.W. Cole Report suggested that “[p]otential mitigation 

models include drilling wells in to the slope to provide preferential pathways to increase the 

discharge and reduce the potential for sand piping.”  Id.  Additionally, S.W. Cole proposed that 

“[i]n addition to (or in lieu of) the drain systems described above, additional considerations for 

control of sand migration may include design and construction of a toe/blanket relief drain . . .” 

Id.  (emphasis added).  Haley & Aldrich also recommended that slope mitigation should be 

evaluated and implemented, and proposed slope reinforcement solutions. Exhibit 3, p. 24-25.  

By contrast, F&O’s “total loss” damages model, and opinion that remediation of the site is 

infeasible, is not the product of reliable scientific principles and methods, because F&O itself 

failed to do any independent testing, or subsurface investigation of the RIB site whatsoever, and 

failed to investigate potential mitigation measures which might support a scientific opinion that 

remediation of the site is infeasible.  More specifically, F&O did not perform any of its own 

subsurface explorations, or test pit excavations, or install piezometers; nor did it do any 

engineering services to collect soil samples for laboratory testing, or measure groundwater levels, 

or perform hydraulic conductivity testing, to determine the present and future potential capacity of 

the RIB site, or how much effluent the RIB site can or cannot accommodate.   In particular, F&O 

did not perform any investigation of whether there are cost effective solutions, or slope 

stabilization mitigation measures that can be implemented that would be acceptable to NH DES.   

Accordingly, there is simply no scientific basis for F&O’s opinion that the RIBs are a “total loss.”     
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 Under the second Daubert factor, (2) whether the technique has been subject to peer 

review and publication,” see Milward, 639 F.3d at 14,  not only is there a complete absence of any 

peer reviewed studies to support F&O’s “total loss” damages model, but  NH DES awarded the 

Town a new permit on September 21, 2012.   The new groundwater discharge permit modified the 

average daily and maximum daily discharge volumes for the RIBs to a “daily discharge volume 

not to exceed 425,000 gallons.”  Exhibit 6.   The fact that NH DES awarded a new permit, and 

the Town is presently operating the RIBs within the permit limits, clearly demonstrates that the 

RIBs are performing their intended function of disposing of treated disinfected wastewater, which 

further demonstrates the absence of a reliable foundation for F&O’s  “total loss” damages theory.  

Exhibit 6.  Not surprisingly, the “total loss” damages model applied by F&O is not published in 

any scientific journal or text, and Mr. Forzley clarified at his deposition that “we didn’t use 

textbooks or published information.” See Exhibit 5, p. 61. 

 Finally, applying the fourth Daubert factor, “the level of the theory or technique’s 

acceptance within the relevant discipline,” see Milward, 639 F.3d at 14, the technique and 

methodology utilized by F&O in formulating their “total loss” theory --  i.e., failing to perform 

any subsurface site investigation at the RIBs, and failing to consider any mitigation solutions 

whatsoever --  is not accepted by the scientific community.  In essence, F&O disproves the burden 

of proof required of the Town in their own opinions, by stating that remediation cannot be 

“guaranteed,” which is a tacit acknowledgement that remediation is possible, or even probable.  

Exhibit 4, p. 21. F&O did not perform any subsurface site exploration or testing of soils to 

determine how much effluent can be safely discharged to the RIB site, or the ability of the RIB 

site to accommodate the currently flow rates allowed under the 2012 Permit until September 

2017.  Nor did F&O perform any test pits or borings, piezometers, wells, or measurements or 
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analysis of groundwater measurements or conditions.  Most importantly, F&O failed to study or 

consider any remediation solutions, despite three other engineering firms recommending that 

slope mitigation solutions be explored and implemented.   

F&O’s methodology is not recognized or accepted within the scientific community, and 

must be excluded because none of the Daubert factors of reliability are met.   See Zibolis-Sekella 

v. Ruehrwein, 2013 WL 4042423, *3 citing Curtis v. M&S Petroleum, Inc., 174 F.3d 661, 668 (5th 

Cir. 1999) (“Rule 702 requires that the testimony must be grounded in the methods and 

procedures of science and must be more than unsupported speculation or subjective belief”);   

Joiner, 552 U.S. at 147 (court may exclude an expert opinion if it “conclude[s] that there is 

simply too great an analytical gap between the data and the opinion offered”). As a matter of law, 

the Town cannot support its “total loss” damages theory at trial unless it demonstrates, by a 

preponderance of the evidence, that “the expert’s conclusion has been arrived at in a scientifically 

sound and methodologically reliable fashion.” Milward, 639 F.3d at 15 quoting Joiner, 552 U.S. 

at 85.   This Court should rule that Town is precluded from offering any evidence of its “total 

loss” damages theory at trial because the F&O testimony is speculative, and does not meet the 

requirements of Rule 702. 

B.  In The Absence Of An Admissible Expert Opinion, The Town’s Damages Are 

Speculative And The Town Cannot Meet Its Burden Of Proof 

 
The Town’s “total loss” damages theory is inadmissible without a sustainable expert 

opinion.  Thus, the Town will not be able to prove damages with reasonable certainty, and all of 

its damages evidence must be excluded.  Under New Hampshire law as elsewhere, “[o]ne who 

claims damages has the burden of proof; he or she must, by a preponderance of the evidence, 

show that the damages sought were caused by the alleged wrongful act as well as the extent and 

amount of the damages.”  Mahoney v. Town of Cantebury, 150 N.H. 148, 154 (2003) (emphasis 
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supplied).   An expert opinion is necessary to prove the capacity of the RIBs to dispose of treated 

wastewater, and without a competent expert opinion, the Town cannot show causation and/or or 

the extent and amount of the damages.  “[D]amages are not recoverable for loss beyond an 

amount that the evidence permits to be established with reasonable certainty.” Clipper Affiliates, 

Inc. v. Checovich, 138 N.H. 271, 274 (1994) citing Restatement (Second) of Contracts § 912 

(1982). (emphasis in original.)  Although New Hampshire law does not “require absolute 

certainty in the award of damages, [the courts] do require an indicia of reasonableness.”  Bailey 

v. Sommovigo, 137 N.H. 526, 531 (1993).  “The law is clear that damages cannot be awarded on 

the speculation, passion, or guess of the jury.”  Laramie v. Stone, 160 N.H. 419, 429 (2010) 

quoting 2 J. Stein, Stein on Personal Injury Damages § 6:5, at 6-15 (3d ed. Rev. 1997).   

Here, due to the absence of an admissible expert opinion on damages, the Town’s damages 

are speculative and uncertain.  The Town cannot meet its burden of proving by a preponderance 

of the evidence that its damages were caused by Wright-Pierce, or the extent and the amount of 

the damages. Accordingly, the Town should be precluded from offering evidence or argument at 

trial as to tis “total loss” damages theory.  

  CONCUSION 

The Town’s expert evidence of damages supporting a total loss theory should be 

excluded because it is unreliable and speculative.  Fed. R. Evid. 702. Additionally, the F&O 

expert reports should be excluded entirely under Fed. R. Evid. 403 because their probative value 

is substantially outweighed by the risk of unfair prejudice to Wright-Pierce, if a jury adopts 

F&O’s speculative “total loss” damages theory and its erroneous $10.3 million calculation of 

damages.   For all of the above reasons, Wright-Pierce respectfully requests this Court to: 
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RULE   that due to the absence of admissible expert testimony, the Town is precluded 

from introducing a “total loss” damages theory at trial. 

EXCLUDE  all of the Town’s  evidence regarding damages from  trial;  
 
GRANT   this Motion In Limine in all respects; 
 
 

 
     Respectfully submitted, 

WRIGHT-PIERCE, INC. 
 

By its attorneys 
 

/s/ Patricia B.  Gary   

John W. Dennehy, # 16166 
Kelly Martin Malone, #18093 
Patricia B. Gary, # 8163  

      DONOVAN HATEM LLP 
      53 State Street, 8th Floor 
      Boston, MA 02109 
      Tel (617) 406-4500 
Dated:  March 18, 2014 

 

CERTIFICATE OF SERVICE 

 

 In accordance with Local Rule 5.4(b), I hereby certify that this document filed through 
the ECF system on March 18, 2014 will be sent electronically to the registered participants as 
identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as 
non-registered participants. 

 
 

/s/ Patricia B.  Gary________ 

Date:  March 18, 2014 
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