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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
___________________________________ 
TOWN OF WOLFEBORO,   ) 
      ) 
   Plaintiff,  ) 
      ) Civil Action No. 1:12-cv-00130-JD 
v.      ) 
      ) 
WRIGHT-PIERCE,    ) 
      ) 
   Defendant.  ) 
____________________________________) 
 

WRIGHT-PIERCE’S MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION IN 

LIMINE TO PRECLUDE EVIDENCE OF BETTERMENT DAMAGES 

 

 NOW COMES the defendant, Wright-Pierce, by and through counsel, Donovan 

Hatem LLP, and hereby moves to preclude evidence of betterment damages because 

numerous items claimed by the Town of Wolfeboro (“Town”) include unrecoverable 

windfalls.   

INTRODUCTION 

The Town has provided categories of damages and cost amounts without any 

supporting documentation submitted during discovery.1  Nevertheless, many of the 

categories of damages are palpably unrecoverable items, which can be discerned by the 

title of the damages alone, because the categories include damages constituting 

betterment. The Town has received the benefit from many of damage categories claimed, 

and may continue to receive benefits on some of the items into the foreseeable future. As 

the Town cannot recover such windfalls, most of which would reflect a double recovery, 

this Court should preclude any argument and/or evidence of betterment damages.  

                                                        
1 Wright-Pierce hereby relies upon and incorporates a separate motion to preclude all damages by the Town 
because it failed to provide any supporting documentation during discovery by way of invoices, bills of 
lading, or estimates and appraisals. 
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BACKGROUND  

This matter arises from the design and construction of a Rapid Infiltration Basin 

(“RIB”) site for the disposal of wastewater effluent in Wolfeboro, New Hampshire (the 

“Project”).  The Town engaged Wright-Pierce to design and build a RIB site to help 

enable the Town to respond to an Administrative Order (“AO”) issued by the New 

Hampshire Department of Environmental Services (“NH DES”).  (Exhibit 1; 

Administrative Order.)    

During discovery, the Town provided two (2) expert reports by Fuss & O’Neill, 

Inc. (“F&O”) dated October 19, 2012 and February 8, 2013 respectively. The October 19, 

2012 report includes generalized categories of damages. (Exhibit 2; F&O Report, pg. 26-

29.) The Town utterly failed to support these damages by way of supporting documents 

during discovery; and, the Town did not breakdown any costs associated with its 

damages categories, or provide any methodology as to its damages. The F&O Report 

includes the following categories of damages: (1) the entire cost of the land where the site 

is located; (2) all costs associated with engineering services for the Project; (3) all costs 

associated with construction work at the RIB site; (4) poorly defined and unsupported 

operational costs; and, (5) the entire cost of its bond and interest on the bond. 

 Furthermore, the Town seeks recovery of the cost of the land but plans to retain 

ownership of the land; the Town seeks all design and construction costs related to the 

site, which had a twenty (20) year life expectancy, and it began making use of the 

property in 2007. The Town has a permit through 2017 that can potentially be renewed; 

and, despite seeking recovery of all costs carried in the bond for the project, the Town 

seeks recovery of bond monies plus interest that could be paid off in full if it recovered 
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the design and construction costs noted above. The financial costs are not recoverable 

under New Hampshire law regardless of betterment and windfall theories. 

Specifically, the Project was to have a life expectancy of twenty (20) years. 

(Exhibit 3; Tables Indicating Flow Rates in 2027; Exhibit 4; F&O Report, pg. 3-5; 

Exhibit 5; Wright-Pierce Evaluation, § 7.1.)  In 2007, the Town obtained a permit that 

allowed it to maintain its operations for a period of 5 years.  (Exhibit 6; 2007-2012 

Permit.)  The Town renewed its Permit in 2012, extending the use of the site to 2017.  

(Exhibit 7; 2012-2017 Permit.)  The Town has used the site for seven (7) years and still 

has a remaining three (3) years left on the current permit.  The Town has operated the site 

since April 2009.  By the time the 2012-2017 permit expires, the Town will have made 

use of 40% of the life of the Project. 

STANDARD 

Pursuant to Local Rule 16.2(b)(3), a party may move in limine to exclude certain 

evidence. See Aumand v. Dartmouth Hitchcock Medical Center, 611 F.Supp.2d 78 

(2009). A motion in limine affords an opportunity for the trial court to rule on the 

admissibility of evidence prior to trial and for counsel to devise trial strategy accordingly.  

Zola v. Kelley, 149 N.H. 648, 651 (2003).  Accordingly, a motion in limine may be used 

to eliminate unsupported, irrelevant and prejudicial allegations from trial.  Id. 

DISCUSSION 

The Town is currently seeking to recover benefits that the Town has already 

received, and continues to receive, from use of the Project.  Wright-Pierce seeks to 

preclude the Town from offering any evidence at trial as to windfalls from the Project.  If 

the Town were to gain such windfalls/betterments, it would place the Town in a better 
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position than it would have been in had the alleged deficiencies with the Project not 

occurred. By doing so, Wright-Pierce does not waive its rights asserted in a companion 

motion in which all damages sought by the Town are preclude where the Town utterly 

failed to supply any supporting documentation of its damages during discovery.         

   In situations where an injured party would recover damages greatly in excess of 

the loss in value to him, resulting in a substantial windfall, such an award will not be 

made.  See Restatement (Second) of Contracts § 348 cmt. c (1981).  The betterment 

[doctrine] recognizes that “[a]llowing [an] owner to recover the full price of all additional 

or out of scope work would often result in a windfall.”  Kevin R. Sido, Architect and 

Engineer Liability: Claims Against Design Professionals, 377 (3d. 2006).   

As windfall awards are impermissible, the proper recovery for an “injured person 

is limited to the loss actually suffered by reason of the wrongful conduct by the opposing 

party; he cannot be put in a better position by a recovery of damages for the breach than 

he would have been had there been performance.” Id. at 376; see Martin v. Phillips, 122 

N.H. 34 (1982) (plaintiff was not entitled to receive a windfall or enhanced damages); see 

also Lahey v. Shaw, 123 N.H. 648 (1983); Louise Caroline Nursing Home, Inc. v. Dix 

Constr. Corp., 362 Mass. 306, 311 (1972) (plaintiff not entitled to “a building worth 

much more than the actual costs of construction”); Ficara v. Belleau, 331 Mass. 80, 82 

(1954) (“[i]t is the not the policy of our law to award damages which would put a 

plaintiff in a better position than if the defendant had carried out his contract”); Foster v. 

Bartolomeo, 31 Mass. App. Ct. 592, 596 (1991) (“[p]rinciples of contract damages do not 

have it as their design to put a plaintiff in a better position than if the defendant had 

performed the contract”); Bachman v. Parkin, 19 Mass. App. Ct. 908, 909 (1984) 
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(holding that the plaintiff was not entitled to repairs that “go beyond” the builder’s 

breach); Rice v. Price, 340 Mass. 502, 507 (1960) (stating the “benefit of the bargain” 

rule that “plaintiff is entitled to recover the difference between the value of what he has 

received and the actual value of what he would have received if the representations had 

been true”). 

Here, the Town seeks to recover a windfall of damages greatly exceeding the total 

cost of the initial Project.  According to the October report of the Town’s expert, F&O, 

its damages include the following: (1) professional design fees associated with site 

investigation/evaluation of disposal alternatives costs - $1,283,893; (2) land purchase 

costs – $1,218,391; (3) design and permitting costs - $1,012,588; (4) construction costs - 

$2,840,089; (5) expenses to remediate and address site failures - $386,428; (6) 

operational expenses - $319,680; and, (7) borrowing costs - $3,273,564.  (Exhibit 2.)  All 

of these items concern benefits received by the Town, and therefore constitute 

unrecoverable windfall items, betterments. In addition, the investigation/evaluation of 

disposal alternatives costs, remediation costs, and operational expenses are not actionable 

damage items because the Town has not proven these damage items to be reliably 

calculated.2 Each damage item listed in the initial report of F&O will be addressed in 

turn.  

A. Investigation/Evaluation of Disposal Alternatives Costs 

The first damage item claimed by the Town relates to costs associated with 

investigation/evaluation of potential disposal alternatives in the amount of $1,283,893.  

(Exhibit 2.) The Town claims it is entitled to these costs because it has “been saddled 

                                                        
2 Wright-Pierce sets forth reasons that these damage items should be precluded in its other motions 

in limeine. 
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with a RIB system that is not suitable for continued use.”  (Exhibit 2.)  However, these 

costs do not relate directly to the design and construction of the Project. The costs 

concern services related to potential means for the Town to meet the AO. Wright-Pierce 

provided the Town with four (4) potential means of meeting the AO, and only one 

method relied on RIBs exclusively. The costs associated with investigation and 

evaluation meeting the AO would have been incurred by the Town even if it had opted to 

go with another waste water treatment alternative.3  

Moreover, the Town has made use of the Project for numerous years and has a 

permit through 2017, and therefore it has received a benefit from these services.  The 

Project was to have a life expectancy of twenty (20) years. (Exhibit 1; Exhibit 3.)  In 

2007, the Town obtained a permit that allowed it to maintain its operations for a period of 

5 years.  (Exhibit 6.) The Town renewed its Permit in 2012. (Exhibit 7; 2012-2017 

Permit.)  The Town has maintained operations for seven (7) years and still has a 

remaining 3 years left on the current permit, which can potentially be renewed in 2017.  

By the time the 2012-2017 permit expires, the Town will have made use of the site for 

50% of its life expectancy, and has operated the Project for 40% of its life expectancy.4   

The costs in this category do not relate to the design and construction of the RIB 

site and would have been incurred regardless of whether or not the Town was going to go 

forward with the RIB site Project, and therefore the entire amount should be precluded. 

Accordingly, the entire $1,283,893 is not actionable and should be precluded from 

evidence and argument trial.  

                                                        
3 The RIB site cost 5 million dollars in total on an anticipated budget of 6.3 million dollars, while the 

next least costly alternative was in the vicinity of 9 million dollars. 
4 Operation began in April 2009 and so it will be in operation a total of eight (8) of its twenty (20) 

year life expectancy. Eight (8) years of a twenty (20) year life expectancy constitutes 40% use of the 

life expectancy- 8/20 times x/100 = 40%. 
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Alternatively, the Court should only allow 1/4th of this cost to come into evidence, 

should it decide unfavorably on Wright-Pierce’s other motions, as that figure represents 

the costs associated with the RIB site as compared to other options. This would total 

$320,973.25. Finally, the Town has operated and will continue to operate the RIB site for 

a total of at least eight (8) years of its expected life and so, at most, the Town should be 

able to offer is the remaining 60% of this figure, or $770,335.80, which Wright-Pierce 

disputes as the costs concern evaluating numerous alternatives and would have been 

incurred had the Town chosen to go with the 9 million dollar project.5 

B. Land Purchase and Easements Costs 

The second damage item claimed by the Town is a cost of $1,218,391 associated 

with the purchase of land where the RIB system was installed.  (Exhibit 2.)  This cost is 

also a betterment damage item and constitutes an entire windfall for the Town.  The 

Town’s position is erroneous because the land has value and it intends to seek full 

recovery of the purchase cost of the land and then keep the land. In fact, the purchase 

price of the land does not include any improvements to the land; and, the RIB site, if 

abandoned would have a similar value to the initial purchase price, or perhaps slightly 

more as the land has undergone certain improvements such as the construction of a road. 

An RIB site merely levels the top of a mountain or small hill, and so the land is not 

considerably altered.   

If the Town were permitted to recover the full $1,218,391 and keep the land, it 

would end up with a windfall equating to the current value of the land, which might 

equate to a double recovery. Under no legal theory could the Town be permitted to do 

                                                        
5 In the absence of an express warranty, defects in construction aren’t actionable after eight (8) years 

pursuant to RSA 508:4-b.  Wright-Pierce hereby incorporates its motion in limine to preclude the 

Town of Wolfeboro’s breach of warranty claim. 
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this. The only actionable claim that the Town could assert for the value of the land would 

be under a diminished value concept, but that would entail obtaining an appraisal of the 

land in its current condition and comparing it to the purchase price. Any actionable 

damages would be the difference in the two values, if a loss even occurs. Unfortunately, 

the Town has utterly failed to develop this approach. Accordingly, the entire costs 

associated with the purchase of the land, totaling $1,218,391, is not actionable, and 

therefore the Town must be precluded from entering any evidence or argument as to these 

entire costs at trial. 

C. Design/Permitting Costs and Construction Costs 

The third and fourth examples of damage items are the Town’s claims of design 

and permitting, as well as construction costs.  These are betterment damage items as well 

for the same reasons discussed supra.  The design and permitting costs are $1,012,588 

and the construction costs are $2,840,089, totaling of $3,852,677.  (Exhibit 2.)  The 

Town’s position that it is entitled to the full $3,852,677 is flawed because the Town has 

made use of the Project for numerous years and has a permit through 2017.   

Again, the Project was to have a “life” expectancy of twenty (20) years. (Exhibit 

1; Exhibit 3.) The Town made use of the site in 2007 and began operating it April 2009; 

it has a current permit allowing use of the site until 2017, which potentially can be 

renewed. (Exhibit 6; Exhibit 7.)  By the end of 2017, the Town will have made use of 

50% of the life expectancy of the RIB site, and actually operated it for 40% of the “life” 

expectancy. This scenario is not unlike the example provided by Kevin R. Sido in 

Architect and Engineer Liability: Claims Against Design Professionals, 378, where he 

states, 
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Betterment may also be utilized in more subtle contexts.  
Consider, for example, a roof with an expected useful life 
of 20 years that fails after only a decade.  The owner 
purchases a new roof also having a 20 year life span and 
sues to recover the replacement cost.  The damage claim 
should be subject to a 50 percent reduction, because the 
owner had the beneficial use of the original roof for 10 
years.  See Corelli Roding Co. v. National Instrument Co., 
240 Md. 627 (1965). 

 
Therefore, the Town is not entitled to the full $3,852,677 because it received the benefit 

of such costs by being able to operate the site for 40% of its life expectancy. Accordingly, 

the Town must be precluded from seeking the entire amount of these costs, and be limited 

to 40% of them should the Court determine that any damages can be submitted to a jury. 

The most that the Town could recover for design, permitting and construction costs is 

60% of the amount claimed, or $2,311,606.20. 

D. Expenses for Remediation 

The fifth damage item claimed by the Town concern costs associated with partial 

remediation of the site in the amount of $386,428.  Again, the Town has used the site for 

40% of its life expectancy and could at most recover the remaining 60% percent of the 

alleged lost life expectancy, or $231,856.80. Wright-Pierce disputes that any of these 

costs should come into evidence in other motions for various reasons, including that 

supporting documentation as to damages was not received during discovery. In the event 

the Court allows the Town to submit damages evidence at trial, the Town must be 

precluded from entering evidence or argument on the betterment value of the remediation 

costs.  
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E. Operational Costs 

 The sixth damage item is the $319,680 in alleged operational costs.  The Town 

would have incurred operational costs regardless of any allegations related to the site, and 

without timely submitted supporting documents, these costs should be precluded entirely.  

Again, the Town has used the site for 40% of its life expectancy and could, at most, 

recover the remaining 60% percent of the alleged lost life expectancy, or $191,808.  This 

figure is subject to further reduction for any operational costs that would have been 

incurred regardless of the issues alleged to have occurred at the site. Wright-Pierce 

disputes that any of these costs should come into evidence in other motions for various 

reasons, including that supporting documentation as to damages was not received during 

discovery. In the event the Court allows the Town to submit damages evidence at trial, 

the Town must be precluded from entering evidence or argument on the betterment value 

of the operational costs. 

F. Financing Costs   

The final damage item claimed by the Town is $3,273,564 in borrowing costs.  

New Hampshire law prohibits this type of recovery reasoning that financial costs do not 

relate to the bargain; and, awarding damage items that relate to the principal in a financial 

transaction is tantamount to a double recovery.  

In Pinefield Consulting, Inc. v. Port City Air, Inc., 2011 N.H. Super. LEXIS 52 

(N.H. Super. Ct. 2011), the plaintiff sought to recover, among other things, the financing 

costs of an airplane.  The Supreme Court of New Hampshire held that this was 

impermissible, stating: 
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Financing represents an allocation of capital; presumably, 

the Plaintiff could have purchased the plane outright or 

financed a different percentage of its costs. There is no 
evidence that how Plaintiff chose to allocate its capital was 
ever disclosed to Defendant so as to create a specific 
obligation to pay finance costs in the event of damage to 
the plane. In the absence of such evidence, the finance costs 
must be considered nothing more than a loss of use claim. 
This conclusion is illustrated by the following: if the 
Plaintiff had not financed the plane, it could not, under 
settled New Hampshire law, recover damages for loss of 
use, despite the fact that it had invested $4,000,00.00 of its 
capital in the plane, thereby (presumably) forgoing other 
investment opportunities which would have netted a return 
on its $4,000,000. It would be illogical to allow the 
Plaintiff to recover, in substance, sums it could not 
otherwise recover merely because it chose to finance the 
plane, or have its recovery depend upon the amount it 

chose to finance. It follows that Plaintiff cannot recover its 
financing costs.  

 
Id. at 23-24 (Emphasis Added). 

In this matter, the Town financed portions of the Project and seeks to recover the 

direct costs associated with the development of the Project. Seeking to recover the direct 

costs associated with the Project, and then seeking recovery of those same amounts 

financed by the Town represents an attempt at double recovery. Moreover, the present 

matter is similar to that in Pinefield because the Town chose the means in which it sought 

financing in a manner which did not involve Wright-Pierce. The length of financing, the 

rate of financing, and any penalties for early pay off are strictly between the Town and its 

lender. The Town should be in a position to recover its actionable damages and pay off 

the financing rather than continue to incur it. 

Furthermore, this matter is on point with Plainfield because portions of the 

financing clearly represent unrecoverable costs as discussed supra. The Town has utterly 

failed to provide any methodology or supporting documentation as to its financial 
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damages claim, and so Wright-Pierce is left without any means of determining the 

allocation of actionable financial damages, if any. And if the Town had not financed 

these purchases, it could not, under New Hampshire law, recover damages in excess of 

what it has actually incurred. The Town cannot recover sums it could not otherwise 

recover merely because it chose to finance portions of the Project or have its recovery 

depend on the amount it chose to finance. Id. Accordingly, the Town must be precluded 

from presenting evidence or argument at trial as to financial costs.   

CONCLUSION 

The Town is not entitled to receive, free of charge, project elements, including 

land, material and labor, not included in the original bargain, or portions of such costs 

that it has received a benefit of the bargain.  If the Town was to gain labor and materials 

free of charge, contrary to legal principles, it would be placed in a better position than it 

would have been had the alleged deficiencies not occurred.  Sido, Architect and Engineer 

Liability: Claims Against Design Professionals at 376; Martin 122 N.H. at 37.  

Accordingly, all of the unrecoverable costs noted above are not actionable and the Town 

must be precluded from presenting evidence or argument at trial on such costs. 

COMPLIANCE WITH LOCAL RULES 

Pursuant to LR 7.1(c), counsel for the defendant, Wright-Pierce, contacted 

counsel for the plaintiff, the Town of Wolfeboro, to request assent. The Plaintiff does not 

assent to this motion. 
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WHEREFORE, the defendant, Wright-Pierce, respectfully requests that this 

Honorable Court grant the following relief: 

A. Grant this motion in limine to preclude the the Town of Wolfeboro from 

offering evidence or argument at trial as to unrecoverable damages 

described herein; and 

B. Grant such further relief as this Court deems just and equitable. 

 
Respectfully Submitted by, 

 
WRIGHT-PIERCE 

 
By its attorneys, 

 
 
 
Dated: March 18, 2014   /s/ Kelly Martin Malone, Esq.___________ 
      Kelly Martin Malone, Esq. NH Bar # 18093 

John W. Dennehy, Esq., NH Bar # 16166 
Patricia Gary, Esq. NH Bar # 8163 
DONOVAN HATEM LLP 

      53 State Street, 8th Floor 
      Boston, MA 02109 
      (617) 406-4500 

 
 

CERTIFICATE OF SERVICE 

 
In accordance with Local Rule 5.4(b), I hereby certify that this document filed 

through the ECF system on March 18, 2014, will be sent electronically to the registered 
participants as identified on the Notice of Electronic Filing and paper copies will be sent 
to those indicated as non registered participants. 

  
  
         
      /s/ Kelly Martin Malone, Esq.___________ 
      Kelly Martin Malone, Esq. 
01587905.DOCX//25722.00006 
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