
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW HAMPSHIRE

Town of Wolfeboro

v. Civil No. 12-cv-130-JD

Wright-Pierce, Inc.

O R D E R

Wright-Pierce, Inc. has filed three related motions that

challenge certain opinions and evidence related to Wolfeboro’s

damages.  Specifically, Wright-Pierce seeks to exclude from trial

all opinions of Wolfeboro’s expert witness, Philip Forzley; to

preclude all untimely disclosed documents; and to strike untimely

disclosed fact or expert opinions and reports.  In response,

Wolfeboro has withdrawn Forzley as a testifying expert witness

but otherwise objects to Wright-Pierce’s motions.

Because Wolfeboro has withdrawn Forzley as a witness, the

issues raised pertaining to Forzley’s qualifications and the

admissibility of his opinions are moot.  The remaining issues are

addressed as follows.

Background 

On April 19, 2005, the New Hampshire Department of

Environmental Services (“DES”) issued an administrative order to

address Wolfeboro’s treatment of wastewater and the disposal of

treated water.  The order required Wolfeboro, among other things,

to submit a “Wastewater Treatment and Disposal Plan” and then to
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implement the measures identified in the plan.  In November of

2005, Wolfeboro hired Wright-Pierce to provide professional

engineering services to allow Wolfeboro to respond to the DES

order.

Wolfeboro and Wright-Pierce entered into a series of

contracts for Wright-Pierce to provide engineering services,

which included creating a plan to be submitted to DES and to

design the wastewater disposal system identified in the plan. 

Wright-Pierce recommended construction of a RIB system on

specific property, referred to as the Wolf 1A site.  Wright-

Pierce told Wolfeboro that it had a high degree of confidence

that the Wolf 1A site would have the ability to effectively

dispose of 600,000 gallons of wastewater per day.  Wolfeboro

purchased the Wolf 1A site and constructed the RIB system, as

recommended, designed, and engineered by Wright-Pierce.  The RIB

system was completed and began operation in March of 2009. 

In April of 2009, Wolfeboro noticed damage to the Wolf 1A

site.  Wolfeboro alleges that the RIB system does not and will

not perform as designed or intended and that it is unable to

discharge wastewater at anywhere near the permitted design load

of 600,000 gallons per day without causing additional damage to

the site and incurring potential DES fines.

Wolfeboro filed suit on April 2, 2012, alleging that Wright-

Pierce performed engineering services which failed to comply with

the professional standard of care, breached its contracts with

Wolfeboro, and misrepresented that the Wolf 1A site was suitable
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for the construction of the RIB system which was designed to

operate at the annual volume of 600,000 gallons per day when

Wright-Pierce had information that contradicted that

representation.  Wolfeboro contends that the Wolf 1A site is a

total loss, and seeks damages in the amount of $8,876,055.13.

Wright-Pierce denies Wolfeboro’s allegations and asserts

that its services met the standard of care.  Wright-Pierce

contends that any issues with the site relate to improper

operation by Wolfeboro.  Wright-Pierce also contends that the

site can be remediated at a fraction of the cost that would be

incurred by abandoning the site.

The scheduling orders in this case established deadlines for

expert witness disclosures and supplementation of expert reports. 

Wolfeboro’s initial expert disclosures were due by October 19,

2012.  Wright-Pierce’s initial expert disclosures were due by

December 19, 2012.  Supplemental expert disclosures were due by

February 8, 2013.  In October of 2013, Wright-Pierce moved to

extend the deadline for supplementation of expert reports.  The

motion was denied on November 19, 2013.  Reconsideration was

denied on January 23, 2014.  All discovery closed on January 6,

2014.  In spite of the scheduling order in this case, the parties

apparently have continued to take depositions and engage in

discovery after the deadlines.  See LR 16.4.

Wolfeboro disclosed Fuss & O’Neill as an expert in this

case.  Christopher Cullen and Robert Bowden were designated as

testifying expert witnesses from Fuss & O’Neill.

3

Case 1:12-cv-00130-JD   Document 137   Filed 04/01/14   Page 3 of 13



Standard of Review

As a preliminary matter, Wright-Pierce did not identify

clearly the appropriate standard of review in support of its

motions.  Although Wright-Pierce moves to strike untimely

opinions and reports, Federal Rule of Civil Procedure 12(f) does

not apply in these circumstances.  In challenging the timeliness

of documents produced in January and February of 2014, Wright-

Pierce cites a New Hampshire case that is inapposite to the

federal procedural and evidentiary issues raised here.   Wright-1

Pierce also argues that Federal Rule of Evidence 403 requires

exclusion of late-disclosed evidence.  This argument is a

misapplication of Rule 403. 

It appears that Wright-Pierce is seeking to exclude certain

testimony and evidence from trial based on untimely disclosure. 

Wright-Pierce cites Zola v. Kelley, 149 N.H. 648, 6511

(2003), for the proposition that a motion in limine may “be used
to eliminate unsupported, irrelevant and prejudicial allegations
from trial.”  In Zola, the plaintiff appealed the trial court’s
pretrial ruling that evidence of her prior conviction was
admissible under New Hampshire Rule of Evidence 609(a).  Nothing
in that case supports Wright-Pierce’s motion here to exclude
untimely disclosed documents and opinions.  Similarly, Wright-
Pierce’s citation to Bursey v. Bursey, 145 N.H. 283, 286 (2000)
(discussing New Hampshire sanction for failing to disclose
evidence during discovery), does not support the relief it seeks. 

In this diversity case, while New Hampshire cases provide
the substantive law for the claims and defenses, the Federal
Rules of Civil Procedure and the Federal Rules of Evidence govern
the procedural and evidentiary issues.  See Hanna v. Plumer, 380
U.S. 460, 465 (1965); Erie R. Co. v. Tompkins, 304 U.S. 64
(1938).
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The applicable standard is Rule 37(c)(1).  Although Wright-Pierce

cited Rule 37(c)(1) in its motion to strike, it provided no

developed argument to apply the sanctions available under Rule

37(c)(1).  Nevertheless, to resolve some of the issues prior to

trial, the court will address Wright-Pierce’s motions under Rule

37(c)(1).  Under that standard, any late-disclosed evidence,

opinions, or reports will be excluded from trial unless Wolfeboro

can establish that the delay in disclosure was substantially

justified or harmless.  See Fed. R. Civ. P. 37(c)(1); Wilson v.

Bradlees, 250 F.3d 10, 21 (1st Cir. 2001). 

The parties apparently agreed to continue discovery,

including depositions, past the deadlines set by the court’s

scheduling orders.  As the court has previously explained in this

case, a scheduling order can be modified only upon a showing of

good cause with the judge’s consent.  Fed. R. Civ. P. 16(b)(4).  

Discussion

Wright-Pierce seeks to exclude from trial documents produced

by Wolfeboro on January 30 and February 26, 2014, and to strike

expert opinions expressed during the depositions of Wolfeboro’s

expert witnesses, Christopher Cullen and Robert Bowden, and 

during the deposition of Wolfeboro’s Director of Public Works,

David Ford.   Wright-Pierce argues that the opinions and2

Although Wright-Pierce refers to the disclosure date as2

February 28, 2014, the correct date, as Wolfeboro points out,
appears to be February 26.  Wolfeboro refers to the dates as
being in 2013, which appears to be an error.
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documents were not produced before the applicable deadlines.  In

response, Wolfeboro asserts that the documents produced on

January 20 and February 26 were not untimely and that no new

expert opinions were offered during depositions.

A.  Documents

Wright-Pierce states that Wolfeboro disclosed more than

7,000 new documents in productions made on January 30 and

February 26 and seeks to preclude Wolfeboro from using any of the

documents at trial while reserving its own right to use the same

documents.  Wright-Pierce states, in what appears to be a

contradictory manner, that it does not have time to review the

documents before trial, that most of the documents have dates

before the discovery deadline of January 6, 2014, that it intends

to review the documents before trial, and that it reserves the

right to use the documents at trial.  Wright-Pierce does not

identify the documents or the subject matter addressed by the

documents but rather takes a broad brush and uninformative

approach.

1.  January 30 Production

In its objection, Wolfeboro states that in February of 2013

it produced its entire project file, which consisted of twenty

bankers boxes of documents that were scanned and Bates stamped. 

On March 1, 2013, Wolfeboro provided a disk of 12,207 scanned

documents, amounting to 50,391 pages, to Wright-Pierce.  On April
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9, 2013, Wolfeboro provided electronic documents to Wright-Pierce

which totaled 106,099 pages.  Wolfeboro provided supplemental

answers in the form of a spreadsheet to Wright-Pierce’s

interrogatories about damages on December 13, 2013.  This reduced

the total claimed damages by approximately $1,500,000. 

Wolfeboro’s Director of Public Works, David Ford, compiled the

spreadsheet from the project file documents that had been

provided to Wright-Pierce in March of 2013.

Wolfeboro represents that the January 30, 2014, production

provided the documents that Ford used to make the spreadsheets

for the supplemental interrogatory answers.  Counsel organized

the documents in categories to correspond to the spreadsheet, had

the documents recopied, and had new Bates numbers assigned so

that the documents pertaining to damages were collected into a

single binder.  The January 30 production was comprised of 236

documents that totaled 2,182 pages.

Wright-Pierce represents that it has not examined the

documents Wolfeboro produced on January 30.  Therefore, Wright-

Pierce does not know if the documents are new, previously

undisclosed documents, or are copies of documents that Wolfeboro

produced a year ago.  Because Wolfeboro has explained that the

documents produced on January 30 were previously disclosed within

the discovery period, those documents were not produced beyond

the discovery deadline and are not subject to a sanction under

Rule 37(c)(1).
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2.  February 26 Production

On February 13, 2014, Wright-Pierce’s counsel asked

Wolfeboro’s counsel to provide documents that had been requested

during the recent depositions of Philip Forzley and David Ford. 

The requested documents included correspondence between Wolfeboro

and Fuss & O’Neill, documents Forzley used to develop the damages

section of the Fuss & O’Neill report, documents related to Weston

& Sampson’s involvement with the wastewater treatment facility

from 2012 to the present, evaluations of the wastewater treatment

facility including documents pertaining to Underwood Engineering

from 2012 to the present, 2012 and 2013 RIB status reports,

spreadsheets of the loading rates of the RIBs from March of 2009

to the present, and all supplemental expert reports from

Wolfeboro’s expert witnesses.  Wolfeboro’s counsel responded to

the request, explaining that some documents had been previously

produced, that no new expert reports existed, and that the other

requested materials would be produced in response to the request.

On February 26, Wolfeboro sent two disks to Wright-Pierce. 

The first disk held 149 documents of communications between

Wolfeboro and Fuss & O’Neill of which 75 had been produced

previously.  The second disk held documents responsive to the

requests pertaining to Ford, which included more than 5000 pages

of spreadsheets, emails, a scanned binder of hard copy documents,

Word documents, and Excel documents.  Sixty of the documents

produced on February 26 had been created after the initial

document production in March of 2013.
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Wright-Pierce does not explain which specific documents it

seeks to exclude from trial.  To the extent documents were

previously produced, a second production on February 26 does not

make them late.  Substantial justification exists for late

production of any documents that did not exist before the

discovery deadline.    3

In addition, Wright-Pierce agreed to take depositions of

Wolfeboro’s witnesses after the close of discovery and after the

deadline for taking depositions.  Pursuant to those depositions,

Wright-Pierce asked Wolfeboro to produce documents after the

deadline, and Wright-Pierce states that it reserves the right to

use those documents at trial.  Therefore, Wolfeboro’s late

disclosure of certain documents requested by Wright-Pierce

appears to be substantially justified.  See Branch Banking &

Trust Co. v. Frank, 2013 WL 6669100, at *6 (D. Nev. Dec. 17,

2013); Cargill, Inc. v. Ron Burge Trucking, Inc., 284 F.R.D. 421,

430 (D. Minn. 2012).  

Further, despite the local rule prohibiting the practice of

counsel changing court-ordered deadlines by agreement without

court approval, that is apparently what happened here.  See LR

16.4.  The court is reluctant to enforce a court-ordered

discovery deadline that the parties apparently agreed to ignore.

Although Wolfeboro states that many documents were created3

after the initial document production in March of 2013, it does
not provide grounds to show that those documents, necessarily,
could not have been produced before the close of discovery on
January 6, 2014.
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B.  Opinions

Wright-Pierce contends that Wolfeboro’s expert witnesses,

Christopher Cullen and Robert Bowden of Fuss & O’Neill, included

new opinions about the remediation of and permitting for the Wolf

1-A site during their depositions and that David Ford, who is a

fact witness, included expert opinions in his deposition. 

Wright-Pierce moves to preclude those witnesses from testifying

to the cited opinions at trial.   Wolfeboro objects, citing parts4

of its expert reports to support the opinions expressed by Cullen

and Bowden and contending that Ford, as a fact witness, can give

lay opinions without prior disclosure.

1.  Cullen and Bowden

For retained witnesses who are expected to testify at trial,

the proponent must provide a written report that includes, among

other things, “a complete statement of all opinions the witness

will express and the basis and reasons for them.”  Fed. R. Civ.

P. 26(a)(2)(B)(i).  The required expert disclosures must be made

within the time set by the court.  Fed. R. Civ. P. 26(a)(2)(D). 

Omitted opinions may be used at trial only if the proponent can

show that the failure to disclose within the time allowed was

In the introduction to its motion, Wright-Pierce also4

stated that Wolfeboro has provided untimely expert reports but 
did not address the issue of untimely expert reports in the
discussion section or even identify what reports were untimely. 
Therefore, that issue is not sufficiently developed to be
addressed.  See Higgins v. New Balance Athletic Shoes, Inc., 194
F.3d 252, 260 (1st Cir. 1999).  

10

Case 1:12-cv-00130-JD   Document 137   Filed 04/01/14   Page 10 of 13



substantially justified or harmless.  Fed. R. Civ. P. 37(c)(1);

Jackson v. United States, 708 F.3d 23, 31 (1st Cir. 2013).

Wright-Pierce contends that Fuss & O’Neill did not disclose

any opinions that the Wolf 1A site cannot be remediated or that

it will not receive permits from the DES.  Instead, Wright-Pierce

argues, the report has only generalizations “about point

discharges in relation to slope stability” and discusses only

potential fines from DES.  Wright-Pierce specifically challenges

an answer by Cullen in his deposition in which he agreed with a

question asked by Wright-Pierce’s counsel that flow through

conduits and into wetlands was a violation of the DES permit as a

point source discharge.  Wright-Pierce specifically challenges

Bowden’s deposition testimony that someone from DES told Ford

that a toe drain, proposed by Haley & Aldrich, would still result

in a point source discharge.

In response, Wolfeboro cites parts of Fuss & O’Neill’s

initial and supplemental reports that address remediation and

permit issues.  The cited parts of the reports state opinions

about remedial options and measures that would not be permitted

by DES.  Therefore, the reports include opinions that are not

simply generalizations about potential fines.  As to Wright-

Pierce’s assertion that the reports are only generalizations

“about point discharges in relation to slope stability,” it

provides no explication of the issue it raises.

Cullen’s opinion that the conduits were a violation of the

DES permit was elicited by Wright-Pierce’s counsel.  Having asked
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for Cullen’s opinion, Wright-Pierce’s objection to the opinion is

hard to understand.  Further, the opinion appears to be well

within the scope of the Fuss & O’Neill reports.  Bowden’s

statement about what someone from the DES may have told Ford is

not an expert opinion, but may be inadmissible for other reasons.

2.  Ford

Wright-Pierce cites parts of Ford’s deposition testimony as

providing improper new opinions.  Because Ford is a fact witness,

not an expert witness, he cannot provide expert opinions.  He can

testify to facts.  He also may be able to testify as to opinions

that are rationally based on his perception and would be helpful

to understanding his testimony or determining a fact in issue. 

Fed. R. Evid. 701.

In the deposition testimony challenged by Wright-Pierce,

Ford identified the area on a map where “discreet discharges”

exist, stated the results of testing by Fuss & O’Neill and the

timing of the testing, and stated the dates for, allowances of,

and reasons for renewal of the current discharge permit.  Other

than the summary of the Fuss & O’Neill report, Ford’s challenged

statements are facts, not opinions.  Ford cannot testify about

the opinions in the Fuss & O’Neill report.

3.  Summary

Wright-Pierce did not develop an argument that Wolfeboro

improperly disclosed expert reports after the deadline, and,
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therefore, that issue could not be addressed.  The cited parts of

the deposition testimony of Cullen and Bowden do not express new

and undisclosed opinions.  The cited parts of Ford’s deposition

testimony do not express expert opinions.  Therefore, Wright-

Pierce has not shown grounds to exclude the challenged testimony.

Conclusion

For the foregoing reasons, the defendant’s motions in limine

are resolved as follows:  the motion to exclude all opinions of

Philip Forzley (document no. 97) is terminated as moot because

Forzley will not be a witness at trial; the motion to preclude

untimely documents (document no. 101) is denied; and the motion

to strike untimely opinions (document no. 99) is denied. 

SO ORDERED.

____________________________
Joseph A. DiClerico, Jr.
United States District Judge

April 1, 2014

cc: Rhian M.J. Cull, Esq.
John W. Dennehy, Esq.
Daniel Miville Deschenes, Esq.
Patricia B. Gary, Esq.
Matthew F. Lenzi, Esq.
Kelly Martin Malone, Esq.
Mary E. Maloney, Esq.
Seth Michael Pasakarnis, Esq.
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