
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW HAMPSHIRE

Town of Wolfeboro

v. Civil No. 12-cv-130-JD

Wright-Pierce, Inc.

O R D E R

Wolfeboro moves in limine to limit the testimony of three of

Wright-Pierce’s expert witnesses.  Wolfeboro contends that the

expert witnesses are not qualified to give opinions on specific

subject matter.  Wright-Pierce objects, arguing that the

witnesses are qualified to give the challenged opinions.

Standard of Review

“Federal Rule of Evidence 702 provides that ‘[a] a witness

who is qualified as an expert by knowledge, skill, experience,

training, or education may testify in the form of an opinion’ if

his ‘scientific, technical, or other specialized knowledge will

help the trier of fact to understand the evidence or to determine

a fact in issue.’”  United States v. Tetioukhine, 725 F.3d 1, 6

(1st Cir. 2013) (quoting Fed. R. Evid. 702).  In addition, an

expert witness’s testimony must be based “on sufficient facts or

data” and must be “the product of reliable principles and

methods” that the expert has reliably applied to the facts of the

case.  Fed. R. Evid. 702.  If an expert is found to be qualified,

his opinion testimony must then be evaluated under the balancing
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test of Federal Rule of Evidence 403.  Tetioukhine, 725 F.3d at

6.  “The proponent of the evidence bears the burden of

demonstrating its admissibility.”  Id.

Discussion1

Wolfeboro moves to preclude Richard Moore from testifying

that the RIB site, Wolfe 1A, can be repaired, on the ground that

he offers only unsupported and unsubstantiated conclusions on

that issue.  Wolfeboro moves to exclude or limit the testimony of

John R. Kastrinos as to the applicable professional standard of

care and the testimony of John G. DiGenova as to the standard of

care and whether the RIB site is a total loss or can be fixed.

Wright-Pierce objects, arguing that Moore’s opinions on

remediation of the site are admissible and that Kastrinos and

DiGenova are qualified to give the challenged opinions.

A.  Moore’s Opinions on Repair or Remediation of the Site

In support of its motion, Wolfeboro challenges two

statements in Moore’s expert report that the RIB site should not

be considered to be completely failed and that the site is still

viable and can be repaired.  Wolfeboro contends that the report

lacks any factual basis for those statements, does not show

The background for this case, which has been included in1

each previous order on the motions in limine, is not repeated
here as the parties and the court are familiar with the
underlying circumstances.

2
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Moore’s methodology in arriving at those opinions, does not

explain what remedial action would be needed, and does not

explain how to implement slope mitigation.  Wolfeboro cites

portions of Moore’s deposition testimony to show that Moore’s

opinions on repairing the site are speculative.

Wright-Pierce asserts that Moore’s opinions about repairing

the site are based on established facts and engineering and

scientific principles but fails to cite any part of Moore’s

report that provides those facts and principles.  Instead,

Wright-Pierce states that Moore’s opinion is based on his review

of all the reports issued in the case and cites Moore’s opinions

pertaining to who was at fault in causing the RIB site to fail. 

Wright-Pierce asserts that Moore is appropriately relying on the

opinions of others.

At his deposition, Moore testified that he read the Haley &

Aldrich report after he completed his own report and that his

report was done independently.  He testified that the RIB slope

could be stabilized to eliminate channelization and stated that

his opinion was based on the original model for the site, before

the break-outs and failure occurred.  He said that distributing

the water flow over a larger area would reduce the water velocity

and allow the system to operate at its originally intended

levels.  He further explained that his opinion was based “on some

conceptual ideas on how you might go about doing it in terms of 

3
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stabilizing the slope.”  He stated, however, that neither he nor

anyone else had run the model with his new ideas and data.

Moore testified that failure of the RIB site needed to be

fixed and that when fixed it could go back to design capacity. 

In support, Moore stated:  “Well, there seems to be some

consensus that clearly there would have to be more work.  But

there seems to be some census [sic] that the problem here is that

flow was concentrated and piping occurred.”  Deposition, Doc.

121-6 at 174.  As to what remedial measures should be taken at

the site Moore stated:

So the theoretical conclusion would be to spread the
flow out so it enters the wetland in a more distributed
fashion and that those areas that have been, that have
slumped and are in precarious positions are reinforced. 
So I would suspect that a good concept plan would be a
layer of sand, potentially geo fabric, and an
overburden on top of the sand to keep it in place.  So
that when the water exited the natural slope now, it
disburses through an engineered sand and seeps for
distance and then seeps into the wetland.

Deposition, Doc. 121-6 at 175.  

Moore admitted, however, that none of his “theoretical

conclusion” was included in his expert report.  Later in his

deposition, Moore testified that he had never designed a

remediation plan for a failed RIB system, that he is not a

geotechnical engineer or a hydrologist, and that his opinion that

the site could be remediated was “based on -- that’s not

obviously a design, it’s a theory that would have to be put into

practice.”  Deposition, Doc. 90-2 at 243.

4
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Moore’s deposition testimony establishes that his opinion of

how the RIB site could be repaired or remediated is not based on

any analysis provided in his report and is merely speculation

about a theoretical solution.  A merely speculative opinion is

not based on scientific knowledge and, therefore, does not

satisfy Rule 702.  See Daubert v. Merrell Dow Pharms., Inc., 509

U.S. 579, 589-90 (1993).  An expert witness must do more than

state an opinion and expect the parties and the court to take his

word for it that the opinion could be properly supported.  See

United States v. Zolot, --- F. Supp. 2d ---, 2013 WL 4832705, at

*11 (D. Mass. Sept. 11, 2013).  To the extent Moore simply

parrots the conclusions of other experts’ reports in his report,

those are not his opinions based on facts or data appropriately

relied on in his field.  Cf. Fed. R. Evid. 703; see Dura Auto.

Sys. of Ind., Inc. v. CTS Corp., 285 F.3d 609, 613 (7th Cir.

2002); Leese v. Lockheed Martin Corp., --- F. Supp. 2d ---, 2014

WL 1092406, at *6 (D.N.J. Mar. 18, 2014); Zolot, 2013 WL 4832705,

at *9.  

Therefore, Moore’s opinion that the RIB site could be

repaired or remediated does not meet the requirements of Rule 702

and is not admissible.

B.  Opinions of DiGenova and Kastrinos

Wright-Pierce designated Kastrinos and DiGenova as expert

witnesses from Haley & Aldrich to testify concerning their

5
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opinions disclosed in the Haley & Aldrich report.  Wolfeboro

challenges DiGenova’s opinions about the standard of care and

remediation of the RIB site and challenges Kastrinos’s opinions

on the applicable standard of care.  Wright-Pierce objects,

arguing that DiGenova and Kastrinos are qualified to testify to

the challenged opinions.

DiGenova and Kastrinos signed the Haley & Aldrich expert

report, dated “December 2012,” along with two others.  Counsel

for Wright-Pierce identified DiGenova and Kastrinos as the only

testifying expert witnesses from Haley & Aldrich.  Wright-Pierce

states that DiGenova wrote the parts of the Haley & Aldrich

Executive Summary discussing failure to identify slope

instability and Section 5 that is titled “Likely Cause of Slope

Failure and Conceptual Approach to Remedy Conditions Downslope of

the RIBs.”  Wolfeboro adds that DiGenova also wrote Section 4.3,

pertaining to negligence in failure to perform slope stability

analysis, and part of Section 4.6, pertaining to whether the RIB

site is useable.  Kastrinos was designated to testify about all

of the remaining parts of the Haley & Aldrich report, including

Section 4.5 which addresses the conclusion of Wolfeboro’s expert,

Fuss & O’Neill, that Wright-Pierce did not meet the standard of

care.

6
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1.  DiGenova

Wolfeboro moves to exclude any opinion testimony by DiGenova

as to whether Wright-Pierce met the applicable standard of care

and as to a repair or remediation of the RIB site.  In support,

Wolfeboro points to DiGenova’s deposition testimony on the

standard of care and to the report and DiGenova’s deposition

testimony on the issue of remediation.  Wright-Pierce objects to

limiting DiGenova’s testimony, arguing that he should be allowed

to testify to the opinions in the Executive Summary section of

the Haley & Aldrich report and that the opinions in Section 5 of

the report are admissible.

a.  Standard of Care

In his deposition, DiGenova testified that he could not

provide an opinion on the standard of care as addressed in the

Haley & Aldrich report in the first paragraph in Section 4.6. 

The cited statement is:  “As stated above, Haley & Aldrich

disagrees that Wright-Pierce’s services failed to comply with the

applicable standard of care for geologic and hydrogeologic site

characterization for purposes of wastewater disposal.”  DiGenova

also stated that he could not provide an opinion in the field of

wastewater engineering and could only testify about geotechnical

engineering.  He testified that a prudent geotechnical engineer

would have been monitoring the slopes and addressing seepage

issues but declined to give any opinion as to what Wright-Pierce

did or should have done.  

7
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Although other sections of the Haley & Aldrich report may

include opinions about the standard of care applicable to Wright-

Pierce and Wright-Pierce’s compliance with the standard, DiGenova

is not qualified to testify about matters that he testified in

his deposition were beyond his area of expertise.  Therefore,

DiGenova will not be permitted to testify at trial as to whether

Wright-Pierce complied with the standard of care for wastewater

engineers with respect to monitoring slopes and addressing

seepage issues at the RIB site.

b.  Repair or Remediation of RIB Site

Wolfeboro also moves to exclude DiGenova’s opinions on the

issue of whether the RIB site is a total loss or can be repaired,

as addressed in Section 5 of the Haley & Aldrich report.

Specifically, Wolfeboro argues that DiGenova’s opinions are

speculative, unreliable, and do not meet the requirements of Rule

702.  Wright-Pierce argues that DiGenova’s opinions expressed in

Section 5 of the Haley & Aldrich report are appropriate under

Rule 702.

In that part of Section 5 which addresses current conditions

at the RIB site and the potential for repair or remediation of

the site, the report states that Fuss & O’Neill’s opinion that

the RIB site should be abandoned is unsupportable because Fuss &

O’Neill did not do an adequate study of the site to support that

conclusion.  The report continues on to explain:  “To assess

potential solutions requires studies to identify potential

8
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seepage locations and rates, slope stability, alternative

measures to stabilize slopes under existing and future loading

rates, methods to intercept seepage, channelization of seepage,

or possibly a combination of these and other remedial measures.” 

Report, doc. 122-6, at 24.  The report then lists three

categories of study that could be used to assess potential

solutions to the RIB site damage.

Following those statements, the report continues: 

“Conceptually, slope mitigation could involve the following: 

Regrading the slope surfaces . . . , Stabilizing the slopes

. . . , Protecting the slope . . . , Introducing groundwater

seepage to the downgradient areas.”  Id. at 25.  In addition, the

report notes that because of seasonal high water, “an upgradient

subsurface drain or barrier wall . . . may be warranted.”  Id.

Section 5 concludes:  “These and other conceptual mitigation

alternatives could be identified, evaluated, and discussed with

NHDES to confirm that they can be constructed and operated in

compliance with State and Federal permits and regulations.”  Id.

The cited statements made in Section 5 of the Haley &

Aldrich report do not provide opinions that the site can be

repaired or remediated.  The report is not providing an opinion

about how to repair the site or whether any repair or remediation

would be successful.  Instead, the report is criticizing Fuss &

O’Neill’s opinion that the site must be abandoned.  Therefore,

DiGenova will not be permitted to give any opinion about whether

the site can be repaired or remediated.  He can give the opinion,

9
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as stated in the report, that Fuss & O’Neill’s conclusion is not

adequately supported because of a failure to do the studies

outlined in the report.   

2.  Kastrinos

Wolfeboro moves to exclude any opinion testimony by

Kastrinos about the standard of care applicable to Wright-Pierce. 

In support, Wolfeboro points out that Kastrinos is a

hydrogeologist, not a professional engineer, and that during his

deposition, Kastrinos limited his opinions to the practice of

hydrogeology.  Wright-Pierce cites Kastrinos’s qualifications in

hydrogeology and argues that Kastrinos is qualified to give the 

opinions on the standard of care that are provided in the Haley &

Aldrich report.

Section 4.5 of the Haley & Aldrich report addresses the

issue of whether Wright-Pierce met the standard of care, and,

specifically, counters the opinions expressed in the Fuss &

O’Neill report.  In concluding that section, the reports states: 

“the services performed by Wright-Pierce in siting the Town of

Wolfeboro RIBs and characterizing the site hydrogeology was [sic]

appropriate and consistent with the standard of care for

engineers, geologists, and hydrogeologists who typically

participate in the evaluation of sites for subsurface disposal of

treated water.”  Report, doc. 122-6, at 20.  During his

deposition, however, Kastrinos explained that his opinions about

whether Wright-Pierce’s work on the RIB system complied with the

10

Case 1:12-cv-00130-JD   Document 140   Filed 04/02/14   Page 10 of 12



standard of care were limited to issues of hydrogeology. 

Therefore, despite the broader scope of the statement in the

report that includes the standard of care for engineers, as well

as hydrogeologists, Kastrinos is limited to his opinions as to

whether Wright-Pierce met the standard of care for hydrogeology

in siting the RIB site and in characterizing the capacity of the

site.  Kastrinos will not be permitted to testify to opinions

about whether Wright-Pierce met the standard of care for

wastewater engineers or professional engineers in the work done

for Wolfeboro. 

Conclusion 

For the foregoing reasons, the plaintiff’s motion to

preclude Richard Moore from testifying that the RIB site can be

repaired (document no. 90) is granted.  The plaintiff’s motion to

exclude or limit the testimony of Haley & Aldrich’s witnesses

(document no. 93) is granted to the extent that 

(1) DiGenova will not be permitted to give any opinion about

whether the RIB site can be repaired or remediated but can give

the opinion, as stated in the Haley & Aldrich report, that Fuss &

O’Neill’s conclusion as to total loss is not adequately supported

because of a failure to do the studies outlined in the report,

and

(2) Kastrinos will not be permitted to testify to opinions

about whether Wright-Pierce met the standard of care for

wastewater engineers or professional engineers in the work done
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for Wolfeboro but will be able to give opinions as to whether

Wright-Pierce met the standard of care for hydrogeology in siting

the RIB site and in characterizing the capacity of the site.  

 SO ORDERED.

____________________________
Joseph A. DiClerico, Jr.
United States District Judge

April 2, 2014

cc: Rhian M.J. Cull, Esq.
John W. Dennehy, Esq.
Daniel Miville Deschenes, Esq.
Patricia B. Gary, Esq.
Matthew F. Lenzi, Esq.
Kelly Martin Malone, Esq.
Mary E. Maloney, Esq.
Seth Michael Pasakarnis, Esq.
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