
 

 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

      
TOWN OF WOLFEBORO  ) 
     )  
   Plaintiff, ) 
v.     )   Civil No. 12-CV-00130 
     ) 
WRIGHT-PIERCE,   ) 
     ) 
   Defendant. ) 
 

PLAINTIFF’S AMENDED FINDINGS OF FACT AND RULINGS OF LAW 
 

Plaintiff, Town of Wolfeboro (“Wolfeboro”), respectfully requests that this Court make 

the following findings of fact and rulings of law in the above-captioned matter. 

I. PROPOSED FINDINGS OF FACT  

1. Wolfeboro operates a Wastewater Treatment Facility (“WWTF”) for the Town.  

2. On April 19, 2005, New Hampshire Department of Environmental Services 

NHDES issued Administrative Order No. WD 05-014 (the “Administrative Order”).  

3. The Administrative Order identified several existing violations in Wolfeboro’s 

system of treating wastewater and storing and disposing of treated effluent, ordered Wolfeboro to 

bring its wastewater treatment facilities into compliance with the Water Pollution Act and RSA 

485-A, and ordered Wolfeboro to submit a plan and schedule to meet future capacity 

requirements for wastewater treatment by May 1, 2007. 

4. Wolfeboro retained Wright-Pierce (“WP”) to assist in responding to and 

complying with the Administrative Order.   

5. On December 30, 2005, WP wrote to the NHDES and advised that Wolfeboro 

was conducting a “town-wide” investigation to identify potential sites for the location of a rapid 

infiltration disposal system.  A Rapid Infiltration System allows treated effluent to be discharged 
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into the ground at various locations, which results in treated effluent percolating through the soil 

and eventually into the groundwater.   

6. In April and May of 2006, Wolfeboro entered into additional contracts with 

Wright-Pierce for services related to the WWTF Project.  

7. Early in the process, WP opined that the Wolf-1A site (“the Site”) was the best 

location for Wolfeboro to construct a rapid infiltration disposal system.  

8. WP represented to Wolfeboro that the Site was a “gold mine.”  

9. Wolfeboro did not own the Site.  

10. WP issued a September 2006 Technical Memorandum stated that “WP has a high 

degree of confidence that Wolf 1A will have the ability to effectively dispose of the entire design 

flow of 0.6 MGD for the WWTF.”  See Trial Exhibit 112.   

11. WP made this representation before WP had completed, or largely performed, its 

site investigations, hydrogeological assessment, and groundwater modeling.   

12. During his cross-examination, Mr. Gary Smith, WP’s lead hydrogeologist (and 

the WP professional charged with identifying the capacity of the Site), denied having assisted 

with the Technical Memorandum and was wholly unable to explain the basis for WP’s 

representations regarding the capacity of the Site.   

13. WP engaged Jesse Schwalbaum of Watershed Hydrogeologic, Inc. to develop a 

groundwater computer model of the Site in order to determine how much treated wastewater 

effluent the Site could dispose of if it were used as a location for a RIB system.  

14. Mr. Schwalbaum developed a groundwater computer model of the Site using data 

provided by WP. 
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15. Mr. Schwalbaum did not visit or investigate the site at any time prior the model’s 

completion.  

16. On or about February 4, 2007, Gary Smith and Peter Wilson of WP received an 

email from Mr. Schwalbaum concerning the results of the computer model when simulating 

WP’s recommended design load of 600,000 gpd at the Site.  Trial Exhibit 277.  

17. Mr. Schwalbaum’s email stated that the computer model yielded unfavorable 

results: 

With 600,000 gpd the mound under the discharge area looks fine, but there appears to 
be a little bit of ‘break out’ in the southeast - just west of the power line and the southern 
extent of sand and gravel. I would feel a lot better if everything looked good on the most 
conservative run but this is the real world.  I could make this breakout go away by 
opening up the drains, increasing the K values, or reducing the discharge.  But we 
should put our heads together and figure out what (sic) how far out on a limb we want to 
go and what makes the most sense. I've also included a run with slightly higher K values 
(wolfe6).  There is still a very small area indicating breakout but I don't know how real 
that is.  For all we know there could be springs there already or the bedrock could be 
lower.  I just don't think we have much data there. 
 
Id.  
 

18. Mr. Schwalbaum’s email stated that: (1) the Site could not handle WP’s 

recommended design load of 600,000 gpd without breakouts occurring: (2) he had been provided 

with insufficient data by WP to accurately construct the computer model; and (3) he could alter 

the input data to “make this breakout go away.”   

19. Mr. Schwalbaum was proposing to WP that he could manipulate the input data to 

eliminate the problematic results of the computer model.  

20. WP and Mr. Schwalbaum altered the computer model’s input data in the manner 

described in Mr. Schwalbaum’s February 4, 2007 email. 

21. Mr. Schwalbaum’s email was not copied to Wolfeboro, and the facts surrounding 

the manipulation of the model were never conveyed to Wolfeboro. 
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22. One day later, on February 5th, Schwalbaum indicated breakout at as low as 

200,000 gpd, and stated that there was not much he could do “without making structuring 

changes to model.”  Trial Exhibit 217.  

23. On February 6, Smith instructed Schwalbaum to change the “k” (hydrologic 

conductivity) values in certain areas of the model without providing any data to support the 

material change to the model.  Trial Exhibit 148.  

24. On February 6, 2007, Smith also designated additional “existing groundwater 

discharge areas” in an effort to have the model show increased site capacity. Trial Exhibit 150. 

25. Smith provided no data to support this material change to the model.  

26. Documents produced in the litigation, namely the “Greg Blais Test Pits,” showed 

that Smith’s designation of “existing groundwater discharge areas” was demonstratively false.  

See Trial Exhibit 54.   

27. The Blais test pits were performed in December 2006, a time that WP has claimed 

represented “seasonal high” groundwater.  Blais’ Test Pits 31 and 32 were either inside or on the 

border of Smith’s designated existing “wet areas.”  

28.  Blais’ results, however, reveal that the water table was 8 feet and 10 feet below 

the ground surface at Test Pits 31 and 32.  Compare Trial Exhibit 54 to Trial Exhibit 150.  

29. The Blais results demonstrate that these areas of the Site were not “wet” and were 

only identified as such by Mr. Smith in an attempt to “add drains” and to reverse engineer the 

modeling results to reach WP’s predetermined conclusion.  Compare Trial Exhibit 54 to Trial 

Exhibit 150 
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30. On February 6, 2007, Smith emailed Schwalbaum with a designation of “new” 

wetlands to serve as drains for the model and requested that Mr. Schwalbaum let more water out 

of certain drains.  Trial Exhibit 150. 

31. Smith did not provide any data to support this material change to the groundwater 

model.  

32. WP’s retained wetland scientist, New Hampshire Soil Consultants, had not 

identified the areas Smith identified in Exhibit 150 as wetlands when completing their work in 

January 2007.  

33. Smith admitted during cross-examination that he was not qualified to designate 

wetlands because he is not a licensed wetlands scientist. 

34. Smith’s testimony regarding his purported site visits on February 6 and 7, and the 

sampling he allegedly performed during those visits, was not credible or in any way supported by 

the documentary evidence.  

35. Smith’s purported “sampling” from February 6 and 7, and/or referenced “field log 

book” were not produced by WP.  

36. Schwalbaum sent an email on February 6, 2007 that indicated that, even despite 

the last minute manipulations ordered by Mr. Smith, the groundwater model could not support a 

site capacity of 600,000 gpd.  Trial Exhibit 218. 

37.  Schwalbaum’s email stated that he would feel “comfortable” recommending only 

a Site capacity of up to 400,000 gpd.  Trial Exhibit 218.  

38. Mere hours later, Mr. Smith directed Mr. Schwalbaum to “do whatever you 

modelers do to support the 600,000.”  Trial Exhibit 218.    

39. This email evidences WP’s predetermined capacity goal of 600,000 gpd.  
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40.  This email also evidences the clear intent by the design team to reach the goal of 

600,000 gpd by any method, regardless of the true capacity of the Site and their own professional 

obligations (reverse engineering).  

41. On February 7, 2009, Smith emailed Schwalbaum requesting further changes to 

the model in areas that Smith designated as “existing groundwater discharge areas.”  Trial 

Exhibit 33.  Againt, the Greg Blais test pits conclusively showed that the groundwater in test pits 

TP-31 and TP-32, both either on the edge or inside the area designated by Mr. Smith as existing 

groundwater discharge areas, is 8 and 10 feet below the ground surface. 

42. Mr. Schwalbaum final report represented a capacity for the site of 600,000 gpd.  

See Trial Exhibit 5, Appendix O.    

43.  Mr. Schwalbaum reached his final conclusions despite not receiving any 

additional data that would support a change to the model parameters.   

44. The fact that the model was not supported by actual data was never conveyed to 

the Town.  

45. On February 7, 2007, Mr. Peter Atherton of WP wrote to Gary Smith of WP and 

inquired when the computer model results would be available so that he could provide them to 

Wolfeboro.  Trial Exhibit 278.  

46. On February 8, 2007, David Ford of Wolfeboro wrote an email to Mr. Atherton 

asking whether the computer model had yielded any results regarding “the long term capacity of 

the site.” Trial Exhibit 279. 

47. On February 8, 2007, Mr. Atherton wrote back “Hi Dave - The model results 

indicate that the site can take up to 600,000 gpd…”  Trial Exhibit 279. 
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48. Mr. Atherton’s statement was knowingly false as Mr. Schwalbaum had already 

informed WP that he had modeling results that showed breakout occurring at that loading rate.  

49. There were no modeling results that supported Mr. Atherton’s statement.  

50. On February 20, 2007, Mr. Neil Cheseldine of WP emailed Dave Ford stating 

“The groundwater flow modeling is complete and still looks good in terms of site capacity 

accommodating future annual average design flow of 600,000 gpd.”   Trial Exhibit 135.  

51. Mr. Cheseldine’s statement was knowingly false: there were no modeling results 

to support this statement.   

52. Mr. Schwaulbaum admitted that the groundwater model was not run to support an 

“annual average” discharge.  

53.    On March 7, 2007, Mr. Smith sent an internal email to four WP employees in 

which he stated that the Phase 3 Hydrogeologic Report should not issue until WP received a 

further memorandum from Schwalbaum.  Trial Exhibit 280. 

54.  Mr. Smith also stated that he disagreed with the capacity as stated by 

Schwalbaum to date: “It is our opinion the modeling does show breakout will occur in the 

vicinity of B-7 at flows of 800,000 and 1,000,000 gpd.  The memo and Section 9.5 of our report 

needs to be changed to reflect this finding.”  Trial Exhibit 280. 

55. On March 7 at 4:03 a.m., Mr. Atherton of WP replied questioning how the results 

stated by Mr. Smith affect the Site’s “ability to discharge an “annual average” flow of 

600,000…” as it had already been represented to Wolfeboro.  Trial Exhibit 285.  

56. Atherton further asked if WP could state the 600 gpd daily annual average “with 

confidence” in the Phase 3 Report.  Id.  
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57. On March 7, 2007, at 7:57 a.m. Mr. Smith responded to Mr. Atherton’s email 

stating “At this time I do not believe we could pass the straight face test if we try to overstate the 

sites capability without the modeling results to support this….”  Id.  

58. In March of 2007, WP prepared three (3) engineering reports: (1) the March 2007 

Evaluation; (2) Whitten West Site Wolfeboro – Phase 3 Hydrogeologic Report; and (3) the 

Preliminary Design Report.  

59. The Phase 3 Hydrogeologic Report stated: “Wright-Pierce and Watershed 

Hydrogeologic conclude that an annual average treated effluent discharge of 600,000 gpd on the 

Whitten West site is feasible.”  Trial Exhibit 5.  

60. This statement was false. 

61. Both Smith (of WP) and Schwalbaum (of Watershed Hydrogeologic) have 

disclaimed this representation regarding the site’s capacity.  

62. Mr. Smith told Mr. Atherton and Mr. Chesedline that the Site did not have that 

capacity in writing and orally. 

63. Mr. Smith’s electronic signature was on the letter enclosing the Phase III Report.  

Mr. Smith testified that did not know WP had used his signature on the letter and did not know 

that the Phase Report provided for an annual average of 600,000 gpd until June 2009.   

64. Mr. Smith stated that he never would have sent out the report stating the capacity 

of the Site was an annual average design flow of 600,000 gpd. 

65. The claim of “annual average design flow of 600,000 gpd” was a knowing 

overstatement of the Site’s capacity.    

66. The actual limitations of the Site capacity were never communicated to 

Wolfeboro.  
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67. The Preliminary Design Report also recommended that Wolfeboro purchase the 

Wolf-1A site and construct a rapid infiltration disposal system at that location as its best long 

term solution for the disposal of wastewater effluent.  Trial Exhibit 6.  

68. Relying on WP’s recommendation and representations regarding the site capacity, 

Wolfeboro negotiated the purchase of a 35 acre parcel (the “Wolf-1A” site, hereinafter “the 

Site”) in 2007 for the specific purpose of constructing a rapid infiltration system on the site.   

69. Wolfeboro paid approximately $1,050,000.00 to purchase the Site. 

70. WP prepared and obtained NHDES approval of a Groundwater Discharge Permit 

for the Site for the disposal of an annual average of 600,000 gallons per day of treated effluent in 

accordance with permit number GWP-200707014-W-001.  See Trial Exhibit 6 and 7.  

71. Wolfeboro also paid WP over $1,500,000 for engineering services pursuant to 

five (5) separate contracts concerning the WWTF, the development of effluent disposal 

alternatives, and the design of the rapid infiltration system. 

72. WP’s design called for the construction of three (3) RIBs. 

73. Construction of RIBs 1, 2 and 3 began in 2008 and was completed in 2009. 

74. Operation of the RIBs commenced on March 3, 2009. 

75. On or about April 17, 2009, Wolfeboro staff noticed groundwater coming to the 

surface above and around the Central Groundwater Discharge Area.   

76. On or about April 20, 2009, Wolfeboro staff observed that this area had 

developed into a slope failure area.   

77. On June 16, 2009, Mr. Schwalbaum issued an internal memorandum to WP 

indicating numerous flaws in the computer model and highlighting the fact that the computer 

model was constructed without sufficient or adequate data.  Trial Exhibit 163.  
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78. WP failed to fully and adequately investigate potential sites suitable for the 

discharge of treated effluent.   

79. WP failed to identify the capacity of the Site.  

80. WP failed to conduct an adequate hydrogeological investigation of the Site.  

81. WP did not perform an adequate geotechnical analysis of the Site sufficient to 

confirm WP’s recommended design flow.   

82. WP continued to make numerous statements to Wolfeboro (both orally and in 

writing) that: (1) the Site could be repaired, and (2) following repair, the Site could dispose of an 

annual average flow of 600,000 gpd.   

83. These statements were knowingly false.   

84. WP made these knowingly false statements to attempt to shield itself from 

liability that would arise if Wolfeboro became aware that WP knew as early as 2007 that the Site 

could not handle the design flow recommended and warranted by WP and that WP had 

insufficient data to properly model the Site.  

85. The site is a total loss and cannot continue to be used for wastewater treatment.  

86. The total costs to Wolfeboro related to the study, engineering, land purchase, 

construction of the RIB facilities, and dealing with the defects was over $7.6 million.  

II. PROPOSED RULINGS OF LAW  
 

1. The New Hampshire Consumer Protection Act (“CPA”), RSA 358-A, provides, in 

relevant part:  “It shall be unlawful for any person to use any unfair method of competition or 

any unfair or deceptive act or practice in the conduct of any trade or commerce within this state.”  

RSA 358-A:2. 
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2. WP has been engaged in the conduct of trade or commerce in the State of New 

Hampshire within the meaning of RSA 358-A:1, II. 

3. WP’s conduct constitutes unfair and deceptive trade practice within the meaning 

of RSA 358-A:2 and 358-A:10, I.  That conduct includes:  

A. Failing to inform Wolfeboro that the computer model indicated that the 

Site would not perform as intended, as warranted by WP, and as permitted, despite 

knowledge of this fact well in advance of the construction of the RIB system at the Site; 

B. Directing Mr. Schwalbaum to manipulate or “reverse engineer” the 

groundwater model to achieve the WP’s predetermined capacity of 600,000 in the 

absence of any date to support the material changes to the model;  

C. Intentionally concealing the results of the groundwater computer model 

from NHDES and Wolfeboro to avoid potential liability and to maintain harmonious and 

continued business relations with Wolfeboro; 

D. Intentionally making false and misleading statements to Wolfeboro in 

emails dated February 8, 2007 and February 20, 2007 regarding the results of the 

groundwater computer model for the purposes of inducing Wolfeboro to continue with 

the construction of the RIB system and so that WP could benefit commercially from 

having designed the RIB system; 

E. Submitting the Phase III Report to Wolfeboro and DES with knowingly 

false representations regarding the capacity of the Site as WP knew: (1) the model had 

been manipulated to show a capacity of 600,000 gpd; and (2) no model runs had been 

performed to support an “annual average” capacity;  
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F. Continuing to make written and oral statements to Wolfeboro that the Site 

could handle the design flow and could be repaired after the defects were discovered, 

despite knowledge that both of these statements were false, and making these statements 

for the purpose of continuing to generate engineering fees and to attempt to avoid 

liability. 

4. WP’s conduct as alleged above constituted knowing and willful unfair and 

deceptive acts within the meaning of RSA 358-A:10, I. 

5. Wolfeboro has been injured as a result of WP’s unfair and deceptive acts and 

practices. 

6. WP directly benefited from its deceptive conduct by continuing to be paid monies 

by Wolfeboro for the design of the RIB site.  

7. As a result of its unfair and deceptive conduct, WP is liable to Wolfeboro for 

damages, including treble damages, as well as costs and attorneys’ fees, pursuant to RSA 358-

A:10, I, in an amount within the jurisdictional limit of this Court. 
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Respectfully submitted, 
 
TOWN OF WOLFEBORO, 

By its attorneys, 

 

Date: May 7, 2014     /s/ Seth M. Pasakarnis   
       Hinckley, Allen & Snyder LLP 

Rhian M.J. Cull (Pro Hac Vice) 
Daniel M. Deschenes (Bar #14889) 
Seth M. Pasakarnis (Bar #18971) 

       11 South Main Street, Suite 400 
       Concord, NH 03301-4846 
       Tel: (603) 225-4334 
       rcull@hinckleyallen.com   
       ddeschenes@hinckleyallen.com  

spasakarnis@hinckleyallen.com   
 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on this date a true and accurate copy of this document filed through 
the ECF system will be sent electronically to the registered participants as identified on the 
Notice of Electronic Filing (NEF). 
 
       /s/ Seth M. Pasakarnis    
       Seth M. Pasakarnis    
    

#52483028 
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