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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

____________________________________ 
                                                                        ) 
TOWN OF WOLFEBORO   ) Civil No. 1:12-cv-00130-JD 
   Plaintiff,  ) 
v.      )  
      ) 
WRIGHT-PIERCE,    ) 
   Defendant.  ) 
                 ) 
 

WRIGHT-PIERCE’S AMENDED PROPOSED FINDINGS OF FACT AND RULINGS  

OF LAW ON PLAINTIFF’S CONSUMER PROTECTION ACT CLAIM 

 
NOW COMES, the defendant, Wright-Pierce (“Wright-Pierce”), by and through counsel, 

Donovan Hatem LLP, and respectfully submits, pursuant to the Court’s Order dated March 28, 

2014, the following Amended Proposed Findings of Fact and Rulings of Law on the Plaintiff, 

Town of Wolfeboro’s (the “Town”) Consumer Protection Act Claim.1  

PROPOSED FINDINGS OF FACT 

1. As of April 19, 2005, the Town was under an Administrative Order (“AO”) issued by the 

New Hampshire Department of Environmental Services (“NHDES”) to address issues 

with its wastewater treatment facility (“WWTF”), which included a treatment plant, a 93 

million gallon storage pond (“ESP”), and a spray irrigation disposal system.  

2. The Town’s WWTF had been in violation of NHDES regulations for more than ten years. 

3. The NHDES placed a moratorium on the issuance of permits for new sewer hookups in 

the Town until the Town’s WWTF issues were resolved.   

4. Wright-Pierce is an engineering firm specializing in water, wastewater, and infrastructure 

services for public and private clients throughout New England.  

                                                 
1
 Wright-Pierce amends the Proposed Findings of Facts and Rulings of Law it filed on April 1, 2014 to accurately 

reflect the evidence introduced at trial by the parties. 
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5. In 2005, the Town retained Wright-Pierce to assist it in resolving its treatment and 

disposal issues and in complying with the AO (the “Project”).  

6. Wright-Pierce entered into a series of written agreements with the Town relative to the 

Project.  

7. The Town and Wright-Pierce entered into contracts dated May 25, 2006 (Contract 1), 

May 16, 2006 (Contract 2), May 16, 2006 (Contract 3) May 25, 2006 (Contract 4), and 

March 21, 2007 (Contract 5) (collectively, the “Town/Wright-Pierce Contracts”).  

8. The Town/Wright-Pierce Contracts are similar in that they are NHDES standard contracts 

but varied by project phases with different terms, scopes of work and the amount of 

compensation, which varied by contract.   

9. Unlike standard AIA agreements, the Town/Wright-Pierce Contracts are relatively brief 

and do not contain provisions regarding standard of care, indemnification, dispute 

resolution, waiver of subrogation, waiver of consequential damages, warranty, or 

indemnity. 

10. Pursuant to the Town/Wright-Pierce Contracts, Wright-Pierce conducted an industry 

standard investigation of the Town’s wastewater treatment system and processes.   

11. In 2007, the Town had a current effluent wastewater disposal need of approximately 

400,000 gallons per day (“gpd”), and an anticipated 20-year need of approximately 

450,000 gpd in 2027.  

12. The design capacity of the WWTF is 600,000 gpd.  

13. Wright-Pierce and the Town discussed the fact that the optimum goal of any new 

wastewater disposal system sought a potential of 600,000 gpd to match the design 

capacity of the WWTF. 
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14. The Town did not require a disposal system that was capable of disposing 600,000 gpd in 

either 2007 or 2027.  

15. Wright-Pierce investigated the various effluent wastewater disposal alternatives available 

to the Town, and provided the Town with an evaluation of the following four options: (1) 

continued and/or expanded use of the spray fields, (2) ice crystallization (e-snow), (3) 

rapid infiltration, and (4) effluent reuse.  

16. Prior to the Town retaining Wright-Pierce, the Town was interested in using rapid 

infiltration to dispose of its treated effluent wastewater. On its own, the Town 

investigated other municipalities that were utilizing rapid infiltration for its wastewater 

disposal needs. 

17. Wright-Pierce recommended rapid infiltration as the most cost-efficient alternative ($7.1 

million versus the next lowest option of $10.6 million). 

18. Wright-Pierce’s recommendation was reasonable. 

19. In order for the Town to receive state funding for the Project, the NHDES required the 

Town select the least costly alternative, which in this case was rapid infiltration. 

20. The Town decided that rapid infiltration was the most feasible and cost-effective option 

and directed Wright-Pierce to evaluate potential sites within the Town’s boundaries for 

the construction of a rapid infiltration system.  

21. Wright-Pierce evaluated several parcels of land, including a site known as WOLF-1A 

(the “Site”).  

22. Based on Wright-Pierce’s preliminary evaluation of the Site, Wright-Pierce informed the 

Town that it believed the Site had the capacity to dispose of 600,000 gpd, but that further 

investigation was necessary. 
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23. Wright-Pierce had a reasonable basis for this representation and believed it to be true, and 

continues to believe it was true. This representation was an expression of opinion and 

was based on Wright-Pierce’s reasonable professional judgment. 

24. The design intent of the rapid infiltration basins (“RIBs”) was that they were to be 

constructed on the top of the site, with the effluent wastewater discharging into the 

ground and ultimately to the existing seeps, wetlands and/or 19 Mile Brook at the base of 

the Site. 

25. Wright-Pierce performed a hydrogeologic investigation of the Site to determine its 

hydraulic capacity (i.e. how many gpd of effluent wastewater the Site could handle).  

26. The investigation included, among other things, a study of the Site and its geology, test 

borings, monitoring wells, test pits, infiltrometer testing, aquifer characterization, wick 

construction, load cell testing, and groundwater modeling.  

27. Wright-Pierce hired Jesse Schwalbaum (“Schwalbaum”), a hydrogeologist at Watershed 

Hydrogeologic Inc. with more than 30 year’s experience, to perform the computer 

groundwater modeling. 

28. Gary Smith (“Smith”), a geologist at Wright-Pierce with over 30 year’s experience, led 

the investigation of the Site. 

29. Smith collected data and provided it to Schwalbaum for incorporation into the model. 

30. Computer groundwater modeling is an iterative process and requires the modeler to 

change various input parameters, including hydraulic conductivity and the location of 

existing surface water, until the model most accurately matches the existing groundwater 

levels observed on the Site. 
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31. Smith and Schwalbaum updated the input parameters in the model several times until the 

groundwater levels in the model matched the actual groundwater levels as best they 

could. 

32. The changes made to the model were supported by reliable data and information, and 

were reasonable. 

33. Neither Smith nor Schwalbaum had any reason to manipulate or “reverse-engineer” the 

model and create a result that they knew would fail. 

34. Schwalbaum ran the model at various loading rates, including 400,000 gpd, 600,000 gpd, 

800,000 gpd, and 1,000,000 gpd. 

35. The results of the model simulations run at 600,000 gpd, 800,00 gpd, and 1,000,000 gpd 

are set forth in a memorandum Schwalbaum drafted dated February 14, 200[7], and 

include the following: 

a. the Site could serve as a discharge area for up to 600,000 gpd; 

b. there was some potential for breakout at higher discharge rates; and 

c. a recommendation that the Site not be considered for higher rates until after the 

system has been operating for some time and new data has been collected to 

confirm the model results and the carrying capacity of the brooks and wetlands. 

36. Schwalbaum’s memorandum was included as Appendix O in a report finalized by 

Wright-Pierce in March of 2007 entitled Phase 3 Hydrogeologic Report (the “Phase 3 

Report”).  

37. The Phase 3 Report, a wastewater engineering planning document, concluded that an 

annual average discharge of 600,000 gpd on the Site was feasible. It was able to conclude 

such when taking into account the entire wastewater system being designed that included 
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use of the 93 million gallon effluent storage pond (“ESP”) which could buffer any and all 

peak flows from the WWTF.   

38. Wright-Pierce’s Preliminary Design Report (“PDR”) was completed at the same time as 

the Phase 3 Report, and specifically outlines the hydraulic design basis that includes no 

flows greater than the annual average flow of 600,000 gpd.  

39. Wright-Pierce included the language “annual average” in the Phase 3 Report as presented 

above and to give the Town the flexibility to discharge at rates above 600,000 gallons in 

the future should the Site prove, after time and monitoring, that it was capable of 

handling loading rates above the daily recommended loading rate of 600,000 gallons. 

40. Wright-Pierce had a reasonable basis for this representation and believed it to be true, and 

continues to believe it was true. This representation was an expression of opinion and 

was based on Wright-Pierce’s reasonable professional judgment.  

41. The Phase 3 Report, including drafts dated October 2006 and December 2006, were 

provided to David Ford (“Ford”), the Town’s Director of Public Works, as each was 

finalized. 

42. Ford reviewed the Executive Summary of the Phase 3 Report and the Appendix O in 

2007. 

43. The Phase 3 Report was forwarded to the NHDES, who approved it and issued a 

Groundwater Discharge Permit (“GDP”) to the Town allowing a maximum discharge of 

600,000 gpd. 

44. The letter from the NHDES to the Town that accompanied the GDP states that the permit 

was for the discharge of “up to” 600,000 gpd.    
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45. In 2007, the Town submitted the Phase 3 Report to Weston & Sampson Engineers, Inc. 

(“W&S”), an experienced and qualified engineering firm, for peer review.  

46. W&S provided the Town and Wright-Pierce with numerous comments to the Phase 3 

Report. 

47. Ford participated in the peer review process and reviewed both W&S’s comments and 

Wright-Pierce’s responses. 

48. Wright-Pierce responded to the comments on more than one occasion, to the satisfaction 

of W&S and the Town. 

49. W&S did not have any concerns about Wright-Pierce’s selection and investigation of the 

Site, or with the computer modeling.  

50. Following the peer review process, the Town opted to continue with the design and 

construction of the RIBs.  

51. Construction of the RIB system was substantially completed on or about March 3, 2009, 

after the Town accelerated the deadline. 

52. Immediately upon the issuance of the certificate of substantial completion, which was not 

required under the Town’s Consent Decree until May 14, 2009, Ford took control of the 

RIB system and initiated start-up.  

53. The Town’s operator, Woodard & Curran, Inc. (“W&C”), loaded the RIBs, at Ford’s 

direction.  

54. Prior to the start-up of the RIBs, Wright-Pierce recommended to Ford that the RIBs be 

loaded at 600,000 gpd during the initial three-week testing period, and then a week of no 

loading, so that Wright-Pierce could monitor the mound.  
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55. Ford disregarded Wright-Pierce’s recommendation, and the RIBs were loaded first at 

720,000 gpd and then at 800,000 gpd during the initial three-week testing period in 

March. 

56. When Wright-Pierce learned on March 3, 2009 that the RIBs were being loaded at rates 

greater than 600,000 gpd, Melissa Hamkins (“Hamkins”) of Wright-Pierce called Ford 

and told him not to run the RIBs at 720,000 or 800,000 but at 600,000 as she had 

recommended. Hamkins advised Ford that at loading rates higher than 600,000 gpd, the 

groundwater level could rise at higher elevations. When Ford responded on March 4, 

2009 that he intended to continue loading the RIBs at 720,000 gpd, Hamkins told Ford to 

contact Mitchell Locker (“Locker”) at the NHDES. Hamkins hoped Locker would be 

able to convince Ford to lower the loading rate to 600,000 gpd. Ford did not call Locker. 

On March 5, 2009, Hamkins wrote in an email asking if Ford had called Mitch Locker 

like he said he would and if he would like Hamkins to call him.  

57. Because the RIBs were started-up at 800,000 gpd, Wright-Pierce did not object to 

continuing at that initial loading rate for the limited three week start-up period because 

Wright-Pierce needed the RIBs to run at a steady state in order to compare the 

groundwater level to the model, and because the Site was completely dry and could 

handle a higher loading rate during that initial period of operation.  

58. Wright-Pierce visited the Site after the initial three weeks of loading and no breakout or 

slope issues were observed.  

59. Wright-Pierce was led to believe by Ford that after the March loading, the RIBs were 

going to be loaded at rates less than 600,000 gpd and perhaps as low as 330,000 gpd. 

Case 1:12-cv-00130-JD   Document 171   Filed 05/08/14   Page 8 of 15



 

9 
 

60. Instead, for three weeks in April, unbeknownst to Wright-Pierce, the RIBs were loaded at 

rates above 800,000 gpd, even exceeding 950,000 gpd on several days. 

61. The chart recorder for the week of April 10, 2009 shows loading rates of approximately 

750,000, 908,000, 867,000, 953,000, and 953,000 gallons.  

62. Ford testified at his deposition that he has no reason to dispute these loading rates. 

63. Ford also testified that the chart recorder provides the most accurate and reliable recorded 

data. 

64. Wright-Pierce was not unaware of the actual loading rates in April until it issued a 

subpoena to W&C in 2013 and obtained the chart recorders.  

65. On April 9, 2009, Ford represented to the NHDES that “we no longer have to worry 

about the storage pond.” 

66. On April 15, 2009, Ford told Hamkins that the RIBs were being loaded at around 600,000 

gpd. This was the only loading data the Town provided Wright-Pierce between April 1, 

2009 and April 19, 2009. 

67. On or about April 20, 2009, approximately six weeks after the Town began operating the 

RIBs, slope failure and groundwater seepage was discovered on the Site.  

68. The Town reduced the loading rate to the three RIB basins.  

69. Not long thereafter in June, a sink hole developed and fine sands began migrating from 

the hillside down the slope.  

70. The Town further reduced the loading rate.  

71. The Town contends that slope failures continue to exist and exacerbate to date. 

72. On April 20, 2009, Smith went to the Site and observed that the groundwater level in one 

of the monitoring wells was higher than it was in March when the loading rate was 
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supposedly higher. When Smith questioned Ford about this and asked what the RIBs 

were being loaded at, Ford refused to answer. When Smith continued probing into the 

April loading rates in June, Ford fired him from the Project. 

73. After the unexpected issues developed at the Site, Wright-Pierce attempted to work with 

the Town to determine the cause of the slope failures and any remedial measures which 

could be undertaken to prevent further failures from occurring.  

74. During the course of the next two years, Wright-Pierce provided the Town with several 

proposals prepared by S.W. Cole, Inc. (“SWC”) for site evaluation work – two of these 

proposals were in the summer of 2009 and a third in the fall of 2010.  

75. Each time, the Town rejected the proposal and opted to take a “wait-and-see” approach.  

76. In the fall of 2009, the Town contracted with Wright-Pierce to design and oversee the 

construction of two additional RIBs (RIBs 4 and 5).  

77. In 2009, the Town resumed use of its spray irrigation fields. 

78. Through the continued use of the RIBs and the spray fields, the Town has been able to 

dispose of all of its effluent wastewater from 2009 to the present.  

79. In 2011, the Town finally agreed to allow SWC to perform a geotechnical investigation 

of the Site, but only after Wright-Pierce told the Board of Selectmen and counsel for the 

Town that it had a legal duty to mitigate the site and agreed to pay for half of the work. 

80. SWC concluded that the Site has the capacity to dispose of an annual average of 340,000 

gallons in its unmitigated state. 

81. After SWC completed its investigation and provided its report to the Town and Wright-

Pierce, the Town refused to meet with Wright-Pierce to discuss the next step of 

remediating the Site, instead choosing to sue Wright-Pierce. 
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82. In its Amended Complaint, the Town alleges that Wright-Pierce: 

a. failed to inform the Town that the computer model indicated that the RIB site 

would not perform as intended, as warranted by Wright-Pierce, and as permitted, 

despite knowledge of this fact well in advance of the construction of the RIB 

system at the site; 

b. intentionally hid errors in the computer model from NHDES and the Town to 

avoid potential liability and to maintain harmonious relations with the Town; 

c. intentionally made false and misleading statements to the Town in emails dated 

February 8, 2007 and February 20, 2007 regarding the results of the computer 

model for the purposes of inducing the Town to continue with the construction of 

the RIB system and so that Wright-Pierce could benefit commercially from 

having designed the RIB system with the highest loading rate in the United States; 

and 

d. continued to make written and oral statements to the Town that the site could 

handle the design flow and could be repaired after the defects were discovered, 

despite knowledge that both of these statements were false, and made these 

statements for the purpose of continuing to generate engineering fees and to 

attempt to avoid liability. 

83. Wright-Pierce denies these allegations. 

84. Wright-Pierce never provided the Town with a warranty or guarantee that the RIB site 

could accommodate a loading rate of 600,000 gpd. 

85. Wright-Pierce did not fail, negligently or intentionally, to provide the Town with 

material information relating to the RIB system. 
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86. Wright-Pierce did not misrepresent, negligently or intentionally, any material fact 

relating to the RIB system to the Town. 

87. Wright-Pierce’s representations to the Town regarding the RIB system were based on 

Wright-Pierce’s opinions and professional engineering judgment. 

88. The RIBs have been in use since they were put into operation in March, 2009 and are 

therefore not a total loss. 

89. The RIBs are currently operating under a GDP which allows an annual average loading 

rate of 340,000 with a daily maximum of 425,000 gallons. 

90. Wright-Pierce believes the Site can be remediated. 

91. The NHDES has stated that they believe the Site can be remediated. 

PROPOSED RULINGS OF LAW 

1. The New Hampshire Consumer Protection Act, RSA 358-A (the “Act” or “RSA 358-A”), 

provides that “it shall be unlawful for any person to use any unfair method of compensation 

or any unfair or deceptive act or practice in the conduct of any trade or commerce within this 

state. RSA 358-A:2 (2013). 

2. The Act broadly defines who may bring a private action as any person injured by another’s 

use of any method, act, or practice declared unlawful under the Act. Id; see also Milford 

Lumber Co. v. RCB Realty, Inc., 147 N.H. 15, 16 (2001). 

3. “Person” also is defined broadly to include natural persons, corporations, trusts, partnerships, 

incorporated or unincorporated associations, and any other legal entity.  Id. 

4. In determining whether commercial actions are covered by the Act, courts have found the 

following test helpful: the objectionable conduct “must attain a level of rascality that would 
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raise an eyebrow of someone inured to the rough and tumble of the world of commerce.” 

Milford, supra, at 17.   

5. In order to prevail on a claim under the Act, the plaintiff must demonstrate that the 

defendant’s actions are among the unlawful acts proscribed by RSA 358-A:2. Id. at18-19.  

6. In determining what acts are unlawful under the Act, courts are to look to the federal court’s 

interpretation of the Federal Trade Commission Act for guidance.  RSA 358-A:13; Milford, 

supra at 19. 

7. The Federal Trade Commission determines if actions are unfair or deceptive by inquiring: 

(1) whether the practice, without necessarily having been previously considered 

unlawful, offends public policy as it has been established by statutes, the common 

law, or otherwise (whether, in other words, it is within at least the penumbra of some 

common-law statutory or other established concept of unfairness);  

(2) whether it is immoral, unethical, oppressive, or unscrupulous;  

(3) whether it causes substantial injury to consumers (or competitors or other 

businessmen). 

Milford, supra at 19. 

8. To obtain relief under the Act, a plaintiff must prove that: the defendant is a person; (2) the 

defendant used an unfair method of competition or a deceptive act or practice; and (3) the act 

occurred in trade or commerce. Milford, supra at 20. 

9. A “method of competition” may be considered ‘unfair’ if “it is marked by injustice, 

partiality, or deception: unjust, dishonest.” Kelton v. Hollis Ranch, LLC, 155 N.H. 666, 668 

(2007). 
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10. An “act or practice” may be considered ‘deceptive’ if the intent was to ‘take unawares 

esp[ecially] by craft or trickery,’ id; or ‘if it could reasonably be found to have caused a 

person to act differently from the way he otherwise would have acted.’” Mwangi v. Alam, 

2007 U.S. Dist. LEXIS 84786, *5 (D.N.H. Nov. 2, 2007). 

11. “Unfair” and “deceptive” require a degree of knowledge and intent. Id. at *6; Kelton, supra. 

12. A good faith mistake does not present an occasion for the remedies under the Act. Kelton, 

supra at 669. 

13. An ordinary breach of contract claim does not present an occasion for the remedies under the 

Act. Mwangi, supra at *5. 

14. Mere negligence does not present an occasion for the remedies under the Act. Heywood v. 

W.W.S. Camping Area & Marina, LLC, 2008 NH Super LEXIS *23 (Super. Ct.); Darviris v. 

Petros, 442 MA 274, 278 (2004); see also Barrows v. Boles, 141 NH 382, 390 (1996)(relying 

on a decision of the Massachusetts Appeals Court that an ordinary breach of contract claim 

does not present an occasion for the remedies under the Act). 

15. A plaintiff is entitled to enhanced damages only if the defendant’s violation of the Act was 

either knowing or willful. Mwangi, supra at *3; RSA 358-A:10 (I) (2013). 

16. Whether the damages amount is to be doubled or trebled is within the court’s discretion, 

considering the degree and egregiousness of the willful or knowing conduct. Mwangi, supra 

at *4.  

17. Wright-Pierce did not violate the Act. 

18. Wright-Pierce’s conduct does not fall within one of the enumerated protected classes of 

conduct in RSA 358-A:2. 
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19. Wright-Pierce’s conduct did not “attain a level of rascality that would raise an eyebrow of 

someone inured to the rough and tumble of the world of commerce.” Milford, supra, at 17.   

20. Wright-Pierce’s conduct did not offend public policy. 

21. Wright-Pierce’s conduct was not immoral, unethical, oppressive or unscrupulous. 

22. Wright-Pierce’s conduct did not cause substantial injury to consumers, competitors, or other 

businessmen.  

23. Wright-Pierce did not use an unfair method of competition or a deceptive act or practice. 

24. Wright-Pierce’s conduct was not knowing or willful.  

Respectfully submitted,  

WRIGHT PIERCE 
 

By its attorneys, 
 
 

/s/  Kelly Martin Malone   

Kelly Martin Malone, NH Bar # 18093 
John W. Dennehy, NH Bar # 16166 
Patricia B. Gary, NH Bar # 8163 

       DONOVAN HATEM LLP 
       53 State Street, 8th Floor 
       Boston, MA 02109 
Dated: May 8, 2014     Tel (617) 406-4500 

 

CERTIFICATE OF SERVICE 

In accordance with Local Rule 5.4(b), I hereby certify that this document filed through the 
ECF system on May 8, 2014 will be sent electronically to the registered participants as identified 
on the Notice of Electronic Filing and paper copies will be sent to those indicated as non-
registered participants. 

 
 

/s/  Kelly Martin Malone________ 
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