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INTRODUCTION

At this stage of the trial it is the duty of the court to

instruct you on the principles of law that you will apply in

deciding this case.  It is your duty to follow these instructions

during your deliberations.  You should not single out any one

instruction but instead apply these instructions as a whole to

the evidence in this case. 

All parties, whether a corporation or a municipal

corporation, are equal before the law. 

JURY SOLE JUDGES OF FACT

You are the sole and exclusive judges of the facts.  You

must weigh the evidence that has been presented impartially,

without bias, without prejudice, without sympathy.  You must make

a determination as to what the facts are, what the truth is,

based upon the evidence presented in the case.  You will decide

the case by applying the law as it is given to you in these

instructions to the facts as you find them to be from the

evidence.

The mere fact that a party may have sustained certain

damages and that a lawsuit has been brought is not in and of

itself a reason to render a verdict for that party.  Bringing a

lawsuit is merely the formal means of introducing the matter of

controversy into court.  The complaint which initiates the action

and the allegations contained in it are not evidence of liability
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or fault on the part of the defendant.  Your verdict must be

based solely on the evidence and the law.

CORPORATIONS

The parties in this case are both corporations.  Wolfeboro

is a municipal corporation, and Wright-Pierce is a private

business corporation.  Corporations act through their officers

and employees and can be held accountable for the actions of

those officers and employees.

CREDIBILITY OF WITNESSES

In determining what the facts are, what the truth is, you

must necessarily assess the credibility of each witness and

determine what weight you will give to each witness's testimony. 

By credibility we mean the believability or the truthfulness of a

witness.

You should carefully scrutinize all the testimony given, the

circumstances under which each witness has testified, and every

matter in evidence which tends to show whether a witness is

worthy of belief or not worthy of belief.  Consider each

witness's intelligence, motive and state of mind, and demeanor

and manner while testifying.  Consider the witness's ability to

observe or to know the matters about which that witness has

testified and whether the witness impresses you as having an

accurate recollection of those matters.  Consider whether the
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witness had any reason for telling the truth or not telling the

truth, whether the witness had an interest in the outcome of the

case, whether the witness had any friendship, relationship, or

animosity towards other individuals involved in the case, whether

the witness's testimony was consistent or inconsistent with

itself or with the testimony of other witnesses.  Consider the

extent to which, if any, the testimony of each witness is either

supported or contradicted by other evidence in the case.

The testimony of a witness may be discredited or, as we

sometimes say, impeached, by showing that the witness previously

made statements which are different than, or inconsistent with,

his or her testimony here in court.  Inconsistent or

contradictory statements which are made by a witness outside of

court may be considered only to discredit or impeach the

credibility of the witness and not to establish the truth of

these earlier out of court statements.  If a prior inconsistent

statement was made under oath in a deposition, however, it may be

introduced not only to impeach the credibility of the witness but

also as substantive evidence of the truth of the statement.  

You must decide what weight, if any, should be given the

testimony of a witness who has made prior inconsistent or

contradictory statements.  In making this determination you may

consider whether the witness purposely made a false statement or

whether it was an innocent mistake; whether the inconsistency

concerns an important fact, or whether it had to do with a small
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detail; whether the witness had an explanation for the

inconsistency, and whether that explanation appealed to your

common sense.

After assessing the credibility of each witness you will

assign to the testimony of each witness, both under direct and

cross-examination, such weight as you deem proper.  You are not

required to believe the testimony of any witness simply because

that witness was under oath.  You may believe or disbelieve all

or part of the testimony of any witness.  It is within your

province to determine what testimony is worthy of belief and what

testimony may not be worthy of belief.  

WITNESS PRESENTED BY DEPOSITION 

The deposition testimony of a witness was read to

you.  When this testimony was taken, the witness took an oath

that is identical in purpose to the oath given to the witnesses

who testified before you in the courtroom.  Both parties were

given the opportunity to ask questions of the witness during

the deposition.  This deposition testimony should be considered

by you as you would consider any other testimony, giving it the

weight you think it deserves. 

EXPERT WITNESSES

Witnesses have testified as experts because of their special

training, education, skills, or knowledge.
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When a case involves a matter requiring special knowledge or

skill not ordinarily possessed by the average person, an expert

is permitted to state his opinion for the information and

assistance of the court and jury.  An expert’s opinion is subject

to the same rules concerning reliability as the testimony of any

other witness.

The opinions stated by the experts who testified before you

were based on particular facts the experts observed or learned

from others, learned from a review of certain records, reports 

and depositions, or on facts that counsel asked the experts to

assume.

You may reject an expert's opinion if you decide that the

facts are different from the facts that formed the basis of the

expert's opinion, or if you decide the expert’s opinion is based

upon misinformation, or if you decide the expert lacks the

qualifications to render a reliable opinion.  You may consider

whether or not the experts took advantage of the opportunity to

make a thorough investigation before rendering an opinion.  You

may also reject an expert’s opinion if, after careful

consideration of all the evidence in the case, expert and other,

you disagree with the opinion.  In other words, you are not

required to accept an expert's opinion.

You may accept all, part, or none of the testimony of an

expert.
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WEIGHT OF EVIDENCE

The weight of the evidence is not necessarily determined by

the number of witnesses testifying on either side.  You should

consider the quality of the evidence and not the quantity.  You

may find that the testimony of a small number of witnesses on a

particular issue is more credible than the testimony of a greater

number of witnesses on the other side of that issue.

In reviewing the evidence, you should consider all the facts

and circumstances in evidence to determine which witnesses are

credible.  You will consider all of the evidence no matter which

side produced or elicited it because neither side has an

exclusive right to the testimony of particular witnesses or to

the evidence that is presented.

WHAT IS EVIDENCE

There are two types of evidence which you may properly use

in deciding a case.

Direct evidence is the testimony given by a witness about

what that witness has seen, has heard or has observed, or what

that witness knows based on personal knowledge.  Direct evidence

also includes any exhibits that have been marked.

Evidence may also be used to prove a fact by inference and

this is referred to as circumstantial evidence.  In other words,

from examining direct evidence you may be able to draw certain

inferences which are reasonable and justified in light of your
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daily experience.  Such inferences constitute circumstantial

evidence.  Circumstantial evidence may be given the same weight

by you as direct evidence.

The evidence in this case consists of the sworn testimony of

the witnesses and all the exhibits received in evidence.

WHAT IS NOT EVIDENCE

Certain things are not evidence and cannot be considered by

you as evidence.

Arguments and statements by lawyers are not evidence.  What

they have said in their opening statements, closing arguments and

at other times is intended to help you interpret the evidence,

but it is not evidence.  If the facts as you remember them differ

from the way the lawyers have stated them, your memory controls. 

If the law as stated by the lawyers differs from the law as

stated by the court, you must take the law from the court.  You

are not to be concerned with the wisdom of any rule of law stated

by the court.  Regardless of any opinion you may have as to what

the law ought to be, it would be a violation of your sworn duty

to base a verdict upon any other view of the law than that given

in the instructions of the court, just as it would be a violation

of your sworn duty, as judges of the facts, to base a verdict

upon anything but the evidence in this case.

Questions and objections by lawyers are not evidence, unless

the witness adopts the facts set forth in the question.  Lawyers

7

Case 1:12-cv-00130-JD   Document 172   Filed 05/08/14   Page 8 of 32



have a duty to their clients to object when they believe a

question is improper under the rules of evidence.  You should not

be influenced by objections or by my rulings on objections.  It

is the responsibility of the court to rule on objections, and the

court has not intended to indicate in any way by its rulings or

by what it has said, or by any questions the court may have

asked, what the verdict should be in this case.  The court in

this case, as in all cases, is completely neutral and impartial

and leaves it to the jury to decide the case based on the facts

as you find them to be and the law as the court will give it to

you.

Testimony that has been excluded or stricken, or that you

have been instructed to disregard, is not evidence and must not

be considered.  Anything you may have seen or heard when the

court was not in session is not evidence.  You are to decide the

case solely on the evidence received at trial.
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HYPOTHETICAL QUESTION

In examining a witness, a lawyer may ask a hypothetical

question.  A hypothetical question is one in which a witness is

asked to assume that certain facts are true and to give an

opinion based upon that assumption.

It is for you to decide from all of the evidence whether or

not the facts so assumed, have been proved.  If you do not think

the facts assumed have been proved by a preponderance of the

evidence, you will disregard the answer.

If, however, you think the facts assumed have been

established by a preponderance of the evidence, the answer may be

considered by you.  Such an answer is essentially opinion

evidence, and like all other evidence of this nature, you may

accept or reject it, in whole or in part, according to your best

judgment.

EVIDENCE ADMITTED FOR A LIMITED PURPOSE

During the course of the trial, I have instructed you that

certain evidence was being admitted for a limited purpose.  It is

your duty to follow those instructions during your deliberations.

SUMMARIES AND CHARTS ADMITTED AS EVIDENCE

During the course of trial, the parties have presented

certain exhibits in the form of charts and summaries.  Some of

these charts and summaries have been admitted as evidence along
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with the underlying documents that they represent in order to

save time and avoid unnecessary inconvenience.  You should

consider these charts and summaries as you would any other

evidence. 

SUMMARIES AND CHARTS NOT ADMITTED AS EVIDENCE

Some of the charts and summaries that have been shown to you

have not been admitted as evidence.  These charts and summaries

were shown to you in order to aid you in understanding the

evidence.  They are no better than the testimony or the documents

upon which they are based, and are not themselves independent

evidence.  Therefore, you are to give no greater consideration to

these charts or summaries than you would give to the evidence

upon which they are based.

It is for you to decide whether charts or summaries

correctly present the information contained in the testimony and

in the exhibits on which they were based.  You are entitled to

consider the charts and summaries if you find that they are of

assistance to you in analyzing and understanding the evidence.

BURDEN OF PROOF

In a civil case such as this, the party who makes a claim

has the burden of proving that claim.  This is referred to as the

burden of proof. 
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In this action, Wolfeboro has brought five claims:

(1) professional negligence,

(2) breach of contract,

(3) negligent misrepresentation, 

(4) fraudulent misrepresentation, and

(5) violation of the New Hampshire Consumer Protection

Act.

A. Preponderance of the Evidence

As to Claims 1, 2, 3, and 5, Wolfeboro has the burden of

proving these claims by a preponderance of the evidence. 

To meet the burden of proof by a preponderance of the

evidence, the party having the burden of proof does not have to

prove its claim beyond a reasonable doubt as is required in a

criminal case, nor does the party with the burden of proof have

to prove its claim to a certainty.  To meet the burden of proof

based on a preponderance of the evidence, a party must prove that

its claims are more probably so than not.

As an example of the burden of proof based on a

preponderance of the evidence, imagine in your mind the scales of

justice.  Put all the credible evidence on the scales, with the

evidence in favor of the party having the burden of proof on one

side of the scales and the evidence in favor of the other party

on the other side of the scales.  If the scales tip, ever so

slightly, for the party having the burden of proof by a

preponderance of the evidence, then on that issue that party has
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sustained its burden.  If the scales tip in favor of the other

side, or remain in balance, then the burden of proof by a

preponderance of the evidence has not been satisfied.

B. Clear and Convincing Evidence

As to Claim 4, fraudulent misrepresentation, Wolfeboro has

the burden of proving that claim by clear and convincing

evidence.  Clear and convincing evidence is an intermediate

standard of proof which calls for more proof than proof by a

preponderance of the evidence but less proof than proof beyond a

reasonable doubt.

Clear and convincing evidence is defined as that evidence

which establishes a factual conclusion to be highly probable,

rather than merely more probable than not.  It requires that the

party having the burden of proof place in the jury an abiding

conviction that the truth of the party’s factual contentions is

highly probable. 

BRIEF SUMMARY OF THE CASE

In November of 2005, Wolfeboro hired Wright-Pierce to

provide design and engineering services for a new wastewater

effluent disposal system to comply with requirements imposed by

the New Hampshire Department of Environmental Services (“NH

DES”).  Wright-Pierce recommended construction of a Rapid

Infiltration Basin (“RIB”) system on a particular site referred
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to as Wolf 1A, and Wolfeboro purchased that property and

constructed the system.

The NH DES issued a permit for the RIB system.  The system

went into operation in March of 2009. 

Wolfeboro contends that the RIB system does not and will not

perform as designed or intended.  In this suit, Wolfeboro claims

that the RIB system and site are a total loss and that the

property on which it is situated has been damaged.

Wolfeboro brings claims against Wright-Pierce for

professional negligence, breach of contract, negligent

misrepresentation, fraudulent misrepresentation, and violation of

the New Hampshire Consumer Protection Act.

Wright-Pierce contends that the RIB system and site can be

repaired or remediated and that Wolfeboro has not suffered a

total loss.  Wright-Pierce also contends that it was not

negligent in providing design and engineering services for the

RIB system, that it did not breach its contracts with Wolfeboro,

that it did not negligently or fraudulently misrepresent the

capacity or function of the RIB system or site, and that it did

not violate the Consumer Protection Act. 
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CLAIM #1 - PROFESSIONAL NEGLIGENCE

Wolfeboro contends that Wright-Pierce had a duty to provide

professional design and engineering services for Wolfeboro in

accordance with the standard of care for that profession, and

that Wright-Pierce failed to do so which resulted in Wolfeboro

suffering harm. 

Negligence 

Professional negligence is the failure to use reasonable

care.  In this case, reasonable professional care is the degree

of care which an ordinary, prudent professional design and

engineering company would exercise under the same or similar

circumstances.

The failure to use reasonable professional care may take the

form of action or inaction.  That is, professional negligence may

consist of either:  doing something that an ordinary, prudent

design and engineering company would not do under the same or

similar circumstances; or, failing to do something that an

ordinary, prudent design and engineering company would do under

the same or similar circumstances. 

The duty to use reasonable care arises from the risk to

others which could be reasonably foreseen.  Thus, a company

providing professional services may not be found negligent if it

could not reasonably foresee that its conduct would result in

harm to another, or if its conduct was reasonable in light of the
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anticipated risks.  A company has no duty to anticipate the

unreasonable conduct of another. 

Causation

Failure to exercise reasonable professional care amounts to

negligence if you find that such failure was a cause of the harm. 

Negligent conduct is a cause of harm when it is a substantial

factor in bringing about that harm, and if the harm would not

have occurred without that conduct.

In determining whether Wright-Pierce’s conduct was a cause

of Wolfeboro’s harm, you need not find that Wright-Pierce’s

conduct was the sole cause of that harm.  You need only find that

it was a substantial factor in bringing about the harm, even

though other factors may also have contributed to cause that

harm. 

In order to recover, it is not necessary that Wolfeboro

prove each and every allegation of negligence on the part of

Wright-Pierce.  It is sufficient if Wolfeboro proves that any one

of the allegations of negligence was a substantial factor in

bringing about the harm.

Proof of Liability

In order to recover, Wolfeboro is required to prove that

Wright-Pierce was negligent and that Wright-Pierce’s negligence

caused the harm Wolfeboro claims.  A company that provides design

and engineering services cannot be found liable for negligence

simply because its services culminated in an unfortunate result. 
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To find Wright-Pierce liable, you must find that the harm to

Wolfeboro was caused by Wright-Pierce’s negligence.

In order to prove its claim of professional negligence,

Wolfeboro must prove all of the following three elements by a

preponderance of the evidence:

 First, Wolfeboro must establish the standard of reasonable

professional practice in Wright-Pierce’s profession, that is,

providing design and engineering services, during the time the

services in question were rendered to Wolfeboro;

Second, Wolfeboro must prove that Wright-Pierce failed to

act in accordance with that standard of care; and 

Third, Wolfeboro must prove that as a result of Wright-

Pierce’s acts or omissions, Wolfeboro suffered harm which would

not otherwise have occurred. 

Wolfeboro has the burden of proving each element through

expert testimony, and each element must be proved by a

preponderance of the evidence.  In other words, expert testimony

is required with respect to each element.

As to the standard of care, Wolfeboro must prove what the

applicable standard was during the time the services were

rendered. 

In determining whether or not Wright-Pierce acted in

accordance with the standard of care, you must measure its

performance against that of an ordinary, prudent practitioner of

its profession, that is, providing design and engineering
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services.  Outstanding knowledge, skill and care are not

required. 

Also, Wright-Pierce’s conduct must be considered in light of

the facts and circumstances that existed during the time the

services were being rendered.

If the standard of care allows for the exercise of

reasonable judgment in the selection of one course of action from

several options, all of which are within the standard of care,

Wright-Pierce cannot be found liable if it exercised reasonable

judgment in selecting one of the options, even though selection

of other options may also have been reasonable.  Wright-Pierce

may not use its judgment to select an option which is not within

the standard of care. 

CLAIM #2 - BREACH OF CONTRACT

In this case, Wolfeboro and Wright-Pierce entered into

certain contracts under which Wright-Pierce agreed to provide

certain professional design and engineering services.  Wolfeboro

claims that Wright-Pierce breached one or more of the contracts

by failing to perform these services necessary to fulfill its

obligations under the contracts.  To recover on its breach of

contract claim, Wolfeboro must prove that it is more probable

than not that Wright-Pierce failed to fulfill its obligations

under any of the contracts and that Wright-Pierce’s failure was
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important to the purpose of the contract at issue, not merely

technical or incidental to it.

A breach of contract occurs when there is a failure, without

legal excuse, to fulfill any obligation which forms the whole or

part of a contract. 

IMPLIED TERM IN CONTRACT

Parties may have obligations arising from a contract, even

though the contract does not explicitly describe each of those

obligations.  Terms which are plainly or necessarily implied in

the language of a contract are as much a part of it as those

which are expressed.  If the provisions of the contract taken

together clearly show that the obligation in question was within

the contemplation of the parties when making their contract, or

is necessary to carry their intention into effect, the law will

imply the obligation and enforce it. 

CONTRACT CONSTRUED IN ITS ENTIRETY

A contract should be considered as a whole.  The contract

should be interpreted to give effect to all of its provisions. 

If various documents constitute the contract, the intent of the

parties must be determined from all the documents read together

and not isolated.
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ORDINARY MEANING OF WORDS

Words used by the parties in their contracts should be given

their ordinary, usual, and popular meaning, unless you find that

the parties clearly intended such words to have another meaning. 

A contract clause is ambiguous when the parties reasonably differ

as to its meaning.

INTENT 

Interpretation of a contract is primarily a determination of

what the parties intended.  In determining the intent of the

parties, you may consider the plain and ordinary meaning of the

words used, the subject matter of the contract, the situation of

the parties, the purpose of the contract, and other surrounding

circumstances.  The proper interpretation of a contract is one

that reflects the intention of the parties at the time the

contract was made.  Intent is judged by objective or external

criteria rather than unmanifested states of mind of the parties. 

If various documents constitute the contract, the intent of the

parties must be determined from all the documents read together.

In construing ambiguous or doubtful language in a contract,

you should apply the following general rules of construction: 

(1) A clause in a contract should be construed in such a way

as to give it binding effect, if possible; 
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(2) A doubtful provision in a written contract is generally

construed against the party responsible for drafting the

contract; and 

(3) Given a choice, a construction which is fair and

reasonable is preferred over one which is unfair and

unreasonable.

CAUSATION 

Wolfeboro’s burden is to show that it is more probable than

not that Wright-Pierce’s breach of a contract was a substantial

factor in causing the harm that is claimed.

CLAIM #3 - NEGLIGENT MISREPRESENTATION

Wolfeboro claims that Wright-Pierce negligently made

misrepresentations about the RIB site and system, that it

justifiably relied on those misrepresentations, and as a result,

suffered harm.  

In order to recover on its negligent misrepresentation

claim, Wolfeboro must prove all of the following elements by a

preponderance of the evidence: 

(1) Wright-Pierce negligently made misrepresentations,

either express or implied;

(2) The misrepresentations were made for the purpose of

inducing Wolfeboro to act;
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(3) The misrepresentations were with respect to a fact which

was material to the transaction;

(4) The misrepresentations were not true;

(5) Wolfeboro justifiably relied on the misrepresentations;

and

(6) As a result, Wolfeboro suffered harm.

Wolfeboro may recover on its negligent misrepresentation

claim if it proves all of the elements of the claim for at least

one of the misrepresentations that it alleges.  Wolfeboro need

not prove the elements of the claim for all of the

misrepresentations that it alleges.

MATERIAL FACT

A misrepresentation must be of a material fact.  A material

fact is one that has a natural tendency to influence or be

capable of influencing the decision maker to whom it was

addressed, in this case, Wolfeboro. 

RELIANCE

You must decide whether Wolfeboro, or someone acting for its

benefit and guidance, justifiably relied on a misrepresentation

and was harmed as a result.  In other words, you will have to

decide if Wolfeboro, or someone acting on its behalf, acted

because of an express or implied misrepresentation about a

21

Case 1:12-cv-00130-JD   Document 172   Filed 05/08/14   Page 22 of 32



material fact and if they were justified in relying on the

misrepresentation.

CLAIM #4 - FRAUDULENT MISREPRESENTATION

Wolfeboro claims that Wright-Pierce made fraudulent

misrepresentations about the RIB site and system, that it

justifiably relied on those misrepresentations, and as a result,

suffered harm. 

In order to recover for fraudulent misrepresentation,

Wolfeboro must prove all of the following elements by clear and

convincing evidence: 

(1) Wright-Pierce misrepresented a material fact to

Wolfeboro;

(2) With a fraudulent intent;

(3) Wolfeboro, honestly believing the misrepresentation,

justifiably relied upon it; and

(4) As a result of Wolfeboro’s reliance upon the

misrepresentation, it suffered harm.

Wolfeboro may recover on its fraudulent misrepresentation

claim if it proves all of the elements of the claim for at least

one of the misrepresentations that it alleges.  Wolfeboro need

not prove the elements of the claim for all of the

misrepresentations that it alleges.
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FRAUDULENT INTENT

A fraudulent misrepresentation is a false statement or

opinion which is made either with knowledge of its falsity or

with conscious indifference to its truth.  However, a statement

of an honestly held opinion, that is not made with the intent to

mislead or deceive, is not a fraudulent misrepresentation even

though the opinion is wrong.

MATERIAL FACT

A misrepresentation must be of a material fact.  A material

fact is one that has a natural tendency to influence or be

capable of influencing the decision maker to whom it was

addressed, in this case, Wolfeboro. 

RELIANCE

You must decide whether Wolfeboro, or someone acting for its

benefit and guidance, justifiably relied on a misrepresentation

and was harmed as a result.  In other words, you will have to

decide if Wolfeboro, or someone acting on its behalf, acted

because of an express misrepresentation about a material fact and

if they were justified in relying on the misrepresentation.
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CLAIM #5 - NEW HAMPSHIRE CONSUMER PROTECTION ACT

Wolfeboro claims that Wright-Pierce, in providing design and

engineering services, engaged in unfair or deceptive acts or

practices in the conduct of trade or commerce within the State of

New Hampshire in violation of the Consumer Protection Act. 

Wolfeboro also claims that Wright-Pierce willfully or knowingly

engaged in those unfair or deceptive acts or practices in the

conduct of trade or commerce within the State of New Hampshire. 

In order to recover for its claim for violation of the

Consumer Protection Act, Wolfeboro must prove by a preponderance

of the evidence that Wright-Pierce engaged in an unfair or

deceptive act or practice in the conduct of trade or commerce

within the State of New Hampshire. 

A practice is unfair if, (1) it is within at least an

established concept of unfairness or, (2) it is immoral,

unethical, oppressive, or unscrupulous, and, it attains a level

of rascality, that is dishonesty, that would raise an eyebrow of

someone who is accustomed to the rough and tumble of the world of

commerce.  

You may find that a practice is deceptive if it could

reasonably be found to have caused Wolfeboro to act differently

from the way it otherwise would have acted had it not been

deceived.

Wolfeboro must also prove that the unfair or deceptive act

or practice was used in the conduct of any trade or commerce
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within the State of New Hampshire.  Trade and commerce include

providing professional services. 

If you find that Wolfeboro has proved by a preponderance of

the evidence that Wright-Pierce violated the Consumer Protection

Act, you must next determine if Wolfeboro has proved by a 

preponderance of the evidence that Wright-Pierce willfully or

knowingly engaged in those unfair or deceptive acts or practices. 

A company acts knowingly if it acts intentionally and

voluntarily and not because of ignorance, mistake, accident, or

carelessness.  Whether a company has acted knowingly may be

proven by its conduct and by all of the facts and circumstances

surrounding the case.  A company acts willfully when it acts with

knowledge that its conduct is unlawful and with the intent to do

something the law forbids, that is to say, with the bad purpose

to disobey or to disregard the law.  A company’s conduct is not

willful if it was due to negligence, inadvertence, or mistake.

NEXT STEP IN DELIBERATIONS

You will consider each of Wolfeboro’s claims separately and

render a verdict on each claim in accordance with the

instructions that have been given to you.

If you find that Wolfeboro has proved none of its claims,

you will conclude your deliberations.
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If you find that Wolfeboro has proven any one or more of its

claims, then you will proceed to assess damages for any harm

suffered by Wolfeboro in accordance with these instructions.

DAMAGES

Next the court will instruct you on the law concerning

damages.  The fact that the court instructs as to the proper

measure of damages should not be considered as indicating in any

way that Wolfeboro is entitled to damages.  These instructions as

to the measure of damages are given to you for your guidance in

the event that you find in favor of Wolfeboro on any of its

claims. 

You must not compromise between the liability issue and the

damages issue.  You will consider damages only if you first find

in favor of Wolfeboro on one or more of the claims that have been

asserted.  You are not to award damages unless you have

determined that the liability of Wright-Pierce has been proven in

accordance with these instructions.

Any damages you award must be based on the evidence and on a

finding by you that Wolfeboro has sustained its burden of proof

that it has been harmed as it claims.  Damages may not be awarded

on the basis of guesswork or speculation, nor on the basis of

passion, prejudice or sympathy.  If you find that Wolfeboro is

entitled to recover damages, you must award an amount of damages
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that will justly and fairly compensate Wolfeboro for the losses

that it has proved were caused by Wright-Pierce.  

With respect to Claims 1, 2, 3, and 5, Wolfeboro has the

burden of proving its damages by a preponderance of the evidence.

With respect to Claim 4, Wolfeboro has the burden of proving

its damages by clear and convincing evidence.

COMPENSATORY DAMAGES

In this case, Wolfeboro claims that its damages are the same 

for each count. 

If you find that Wolfeboro is entitled to damages in

accordance with these instructions, then you should award a sum

of money which will fairly, justly, and reasonably compensate

Wolfeboro for all the harm suffered by it as a direct result of

Wright-Pierce’s conduct.  Wolfeboro cannot recover damages in

excess of its actual loss because that would place Wolfeboro in a

better position to which it is not entitled.  Wolfeboro is not

entitled to a windfall.

Wolfeboro has the burden of proving by the applicable burden

of proof that the damages sought were caused as a direct result

of Wright-Pierce’s conduct, and Wolfeboro must prove the nature,

extent and amount of those damages. 
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DAMAGES - COMPUTATION

The law does not require mathematical certainty in computing

damages.  However, your computation of the damage award must be

supported by the evidence, and it cannot be based on speculation.

NO MULTIPLE RECOVERY

Wolfeboro cannot recover more than once for the same loss

even if it alleges different claims against Wright-Pierce. 

In other words, in assessing damages no element of damage is

to be duplicated in the final award you may make even if you find

that Wolfeboro has proved more than one of its claims.

DAMAGES - NO AWARD OF FUTURE DAMAGES

Any award of damages must be limited to damages that

Wolfeboro has suffered as of the date of your verdict.  Wolfeboro

has not made a claim for damages it may incur in the future. 

Therefore, to the extent you award damages to Wolfeboro, do not

include any amount for future damages.

DAMAGES - REFERRED TO BY COUNSEL

The amount of damages that may have been mentioned by

counsel is not evidence in this case.  In the event you find for

Wolfeboro, the amount of the verdict must be based solely on the

evidence presented during the course of the trial and on the law

which I have given to you.
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CONCLUSION

The principles of law set forth in these instructions are

intended to guide you in reaching a fair and just result in this

case which is important to the parties.  You are to exercise your

judgment and common sense without prejudice, without sympathy,

but with honesty and understanding.  You should be conscientious

in your determination of a just result in this case because that

is your highest duty as officers of this court.

When you retire, you should elect one member of the jury as

your foreperson.  That individual will act very much like the

chairperson of a committee, seeing to it that the deliberations

are conducted in an orderly fashion and that each juror has a

full and fair opportunity to express his or her views, positions

and arguments on the evidence and on the law.

The verdict must represent the considered judgment of each

juror.  In order to return a verdict, it is necessary that each

juror agree thereto.  Your verdict must be unanimous.

It is your duty as jurors to consult with one another and to

deliberate with a view to reaching an agreement, if you can do so

without violence to individual judgment.  Each of you must decide

the case for yourself, but do so only after an impartial

consideration of the evidence in the case with the other jurors. 

In the course of your deliberations, do not hesitate to re-

examine your own views and to change your opinion if convinced it
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is erroneous.  But do not surrender your honest conviction as to

the weight or effect of the evidence solely because of the

opinion of the other jurors or merely for the purpose of

returning a verdict.

You were permitted to take notes during this trial, and I

want to remind you of the instructions I gave you about your

notes.  Do not use your notes as authority to persuade other

jurors.  Your notes should be used only as aids to your own

memory and must not be used as authority to persuade the other

jurors of what the evidence was during the trial.  You might have

made an error or a mistake in recording what you have seen or

heard.  In the end, each juror must rely on his or her own

recollection or impression as to what the evidence was.  Your

notes are not official transcripts of the testimony.

Remember at all times that you are not partisans, you are

judges, judges of the facts.  Your sole interest is to seek the

truth from the evidence in the case.  If during your

deliberations it becomes necessary to communicate with the court,

you may do so only in writing, signed by the foreperson or by one

or more members of the jury.  Give that note to the court

security officer who will bring it to the court's attention.  No

member of the jury should ever attempt to communicate with the

court except by a signed writing, and the court will communicate

with the jury on anything concerning the case either in writing

or orally in the courtroom.  Remember that you are not to tell
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anyone, including the court, how the jury stands, numerically or

otherwise, on the matters you are deciding, until after you have

reached a unanimous verdict or have been discharged.

Nothing said in these instructions is intended to suggest or

to convey in any way or manner what your verdict should be.  The

verdict is the sole and exclusive duty and responsibility of the

jury.

When you have arrived at your verdict, notify the security

officer and you will be returned to the courtroom.
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